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Two hundred years ago, the United States 
ratified the Bill of Rights. These first ten 
amendments to the Constitution prom- 
ised Americans a level of personal libert>' 
and freedom from governmental inter- 
ference unparalleled anywhere on the 
globe. The product of nearly 800 years 
evolutionary poHtica! and legal develop- 
ment, the ideas embodied in the amend- 
ments are a high water mark in western 
thought. For two centuries, our Bill of 
Rights has shined out as a beacon draw- 
ing to our shores millions seeking its 
light. Millions more have been inspired 
by it to achieve the same standards in 
their own homelands. By any measure, 
the Bill of Rights is one of America's 
greatest achievements. 



In essence, the Bill of Rights stands for 
the restraint of governmental power, the 
protection of minority rights against major- 
itarian interests, and the dignity of the 
individual Emboldened by the amend- 
ments ad^r ed after the great Civil War, 
the 13th, 14.h and 15th, and subsequent 
amendments, it also embodies the values 
of fairness, toleration of diversity and 
equal treatment under the taw. 

The history of the Bill of Rights is the his- 
tory of the United States. As the history 
of the Republic is unfinished so is that of 
the Bill of Rights* Largely ignored in the 
early years of nation building, the Bill of 
Rights was rediscovered in our own cen- 
tury as those who believed in its promise 
fought for recognition: women, African 
Americans, Latinos, Asian Americans, 
and the first inhabitants of our country. 
Native Americans. As we approach a new 
century and millennium, other groups 



have made similar claims on the basis of 
age, sexual oriemacion or special physical 
needs. U remains to be seen whether the 
document^ crafted so long ago and invig- 
orated by subsequent amendments, will 
fulfill these hopes. 

The story of the Bill of Rights encom- 
passes both triumph and tragedy. Its 
doctrines have been sorely tested in times 
of war or national crisis. In these dark 
times, we as a nation have strayed ^rom 
its meaning, succumbing to the tears of 
the moment or to ancient prejudices and 
have denied to others the rights we our- 
selves so jeaiuusiy guard. 



Above all, the story of the Bill of Rights is 
about people. Some are heros who dedi- 
cated their lives or who risked everything 
to make real the ideals they saw embod- 
ied in the Bill of Rights. Some are jurists 
or scholars whose ideas carried on the 
traditions and debates started by the 
Founders, Others found themselves in sit- 
uations which, through fate or design^ 
influenced the development of rights 
which benefited everyone. Some are not 
heros at all. Instead, they were society*s 
outcasts or criminals whose cases carved 
out new rights or protection against the 
power of government. 
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By its nacure« the Bill ot Rights will never 
be finished* Article V of the Constitution 
gives each generation the right to alter the 
fabric of government according to its own 
lights and to meet tht needs of a changing 
America. The U-S, Supreme Court, exer- 
cising its power of judicial review, will 
continue Co interpret the meanings of the 
Bill of Rights and apply them io modern 
realities* Proponents of change, represent- 
ing the full spectrum of politics, will 
always use the doctrines of the Bill of 
Rights as a shield for advocacy and as a 
sword to prick the conscience of society. 

The original copy of the Bill of Rights, 
along with the Constitution and the Dec- 
laration of Independence, can be found 
sealed in helium and protected by bullet* 
proof glass in the rotunda of the National 
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Archive* in Washington D.C. There re- 
sides the body, its spirit moves elsewhere- 
It hovers over our churches and syna 
gogues and mosques. It sparks arguments 
in bars and diners and schools, in public 
parks and court rooms, and in the halls of 
Congress. It fmds expression in enduring 
issues: press versus privacy, law and 
order versus the rights of :he accused, 
maiortty interests versus minority needs. 
It follows the police officer on the streets 
and visits the condemned on death row. It 
stalks the stages of rock and roll concerts 
or darkened movie theaters, and fills the 
pens and brushes of writers and artists. 

It is carried on placards for a thousand 
causes and screamed by angry voices. It 
watches over the shoulders of voters as 
the%' cast their ballots or employers as 
the>' interview job seekers. It moves 
across the face of America and inspires 
the hearts of the people. Like no other 
^<iocument of state, it binds us together, 
whik at the same time dividing 
^us in its meaning. It is what 
America is all about. 



To this spirit. Foundations of Freedom is 
dedicated* As Constitutional Rights Foun- 
dation*s commemorative publication in 
celebration of the bicentennial of the Bill 
of Rights, we hope it will link the past to 
the present, and help all Americans embrace 
the Bill of Rights as a living document 
essential to everyday life and to the future. 
While we celebrate our heritage, it is also 
a perfect time to rededicate ourselves to 
its message of toleration and fairness for 
all and to the education of our young 
people in the rights and responsibilities 
of enlightened citizenship. 
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Congress shall make no law respecting an establishment of on, or 
prohibiting the free exercise thereof; or abridging the freedoia of speech, 
or of the press, or the right of the p^ple peaceably to assemble, and to 
petition the Government for a redress of grievances. 

A well regulated Mtlttta, beina necessary to the security of a free State, the 
right of the people to keep and bear Arms, shall not be infringed 

No Soldier shall, in time of peace be quartered in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed 
by law. 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to be searched, and 
the persons or things to seized. 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in the Militia, when in actual 
service in rime of War or public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb, nor shall be 
compelled in any criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use without just compensation. 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed; which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the 
accusauon; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the 
Assistance of Counsel for his defence. 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jury shall be otherwise re-examined in any Court of the United States, than 
according to the rules of the common law. 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

The enumeration in the Constitution of certain rights shall not be 
construed to deny or disparage others retained by the people. 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people. 

Neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdiction. 

All persons born or naturalized in the United States and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside* No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or 
previous condition of servitude. 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex. 
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The growth of a tradition oi individual 
liberties protected against government 
i)ppression can he traced back to a series 

important state documents in British 
history. The tradition oi liberty is the 
choicest gift of the English-speaking peo- 
ple. It began in 1215 with the Magna 
Carta and was confirmed by subsequent 
monarchs and expanded by other stat- 
utes. It includes the Petition of Rights of 
I62S which served as the opening gun of 
the final battle between Parliament and 
the Crown for control of the government 
of Britain. This contest ended with the 
Bill of Rights in 1689, marking Parlia- 
ment's victory over the Crown in the 
''Glorious Revolution/* From there, the 
scene shifts to America, where the British 
tradition would find new expression in 
the revolt against Britain, and in the 
Declaration of Independence, the United 
States Constitution and the Bill of Rights. 

In spite of the importance of these docu- 
ments in British constitutional histor\% 
much of what we call "the British Con- 
stitution'* remains unwritten. It is a 
collection— although not collected in any 
single source— of laws passed by Parlia- 
ment, of charters granted by kings and 
queens, of decisions in the courts, and the 
practices of England's ancient, but ever- 
changing, body of common law* This 
assortment of precedents and enactments, 
which bad grown alongside the nation 



itself, made for a useful vagueness as to 
exactly what the Constitution meant. It 
could be what the British wanted it to be, 
within the limits defined by the bioad 
principles they had agreed upon. 

The recurring theme of the story that 
began with Magna Carta is always the 
struggle to assert the rights of the people 
against the arbitrary power of the Crown. 
No chapter of that story is more impor- 
tant than the ITth-centur)' battle between 
Parliament and the monarchy for mastery 
of the governance of Britain. That battle 
consumed a good part of the century. The 
clear lesson, in both Britain and America^ 
was that only representative government 
could assure that the liberties of the peo- 
ple would be safeguarded and extended. 

As the 17th century began, the most cele- 
brated of English dynasties came to an 
end with the death in 1603 of the last 
Tudor monarch, the great Queen Eliza- 
beth. The crown of England passed into 
the hands of the Stuarts of Scotland, a 
headstrong and stubborn race of kings. 
The first of the line, James I, ruled from 
1603 to 1625. He was succeeded by his 
son, Charles I. The fataer quarreled over 
money with Parliami^nt and dissolved it 
several times. The *on's far more violent 
feudings with Parliament plunged Eng- 
land into its greatest civil war and caused 
the King himself to lose his head. 
Although religious differences were the 
3ot cause of much of the strife, it was 
money that first brought the Stuarts into 
conflict with Parliament. 

Not long after becoming king, Charles 
had his countrv entangled in war with 
Spain and France. War is always an 
expensive proposition and Parliament 
was in no mood to pay. It was for refus- 
ing to approve taxes to cover the war 
costs that the King dissolved the first two 
Parliaments of his reign. He also resorted 
to a forced loan, with the threat of prison 
held over those who refused to pay. This 
enactment challenged two of Magna 
Carta's great principles— that of taxation 
only through the consent of the people's 
representatives and of *^he right to due 
process of the law. In 1627 Parliament 
countered with the Petition of Rights. 
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King Jofm. forcea to sign Magna Carta at Runnvmede. 
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Magna Cdna-<-Lann for die "Great Cbaner**— 
is the almost 8(X)-year-old English coropaa 
which has been revered by generations of the 
British and American people as the comer* 
stone of dieir long tradition of individual 
liberties. 

Magna Carta's enduring fame reflects the dra* 
made circumstances of its cretUon* Aldiough 
it tak^ the form of a royal cha/^er common at 
the time— a grant freely bestowai by a willing 
king upon the subjects whose obedience he 
cnfoyed— 'the story of Magna Carta^s making 
is very different* It is the story of a kingdom 
under threat of civil war and a king who had 
become a tyrant. 

King John reigned in England from 1167 to 
1216. He raised taxes and increased the ser- 
vices he demanded of his barons. He meddle 
in the a^trs of the Church and squemd the 
merchants for money* He appointed dishonest 
men to govern ;,nd waged an unsuccessful war 
against France. Discontent reachc^i its peak 
in May of 1215 when the barons formally 
renounced their feudal allegiance to the King. 
Without the strength to crush the rebels. King 
John hai no choice but to give in to their 
demands^ At a meadow ^ed Ruonymedef he 
acknowledged defeat by placing his Great Seal 
to Magna Carta. *'Know that,'' die preamble 
read, 'Sve have granted also to all free men 
of our kingdom for us and heirs forever, all 
the liberties written below, to be had and 
holden by themselves and their heirs from us 
and our heirs.'' 

Only a few of the provisions of Magna 
Carta's text— listed in 63 brief "chapters" or 
articles --concern what we would understand 
as dvil liberties. Designed to settle differences 
between King John and his rebellious barons, 
the chapters cover such issues as the inheri- 
tance of lands and titles and the release of 
hostages. Other chapters concern the royal 
control of the English forests^ rules for fishing 
in the River Thames, the people's obligations 
to build bridges ^nd the ancient duty of the 
nobles to bear arms for the king. 

But Magna Carta is much more than the list ol 
its chapters. The great significance of the 
Great Charter is that it offers one of the ear- 
liest instances in the Anglo-American tradition 
of the ideal of government based on law^ 
a rule of law rather than a law of rulers. 



Winston Churchill wrote of Magna Carta that 
Here is a law aboue the Kmg md u^hkk 
even he must not break. Thh reaffirma- 
tion of a supreme law and its ^tpression 
m agenerai charter is the gr^ work o f 
Magna Carta; Md this alone fusl^fies Ae 
reelect in which men hape held it ... . 
The underlying idea of the sovereignty of 
law . . . was rmsed by [Magna Carta] 
a doctrine for the national Stcte, Af^ when 
in subsequer^ ages lire State, swoUett with 
its own au^ority, has atten^t^^d to ride 
roughshod ouer Ae rights w li&erties of 
the subject, it is to this doctrine that 
appeal has again and again been made, 
<mdnever, as yetp without success. 

There are a handful of Mapia Carta's provi* 
sions that bear imponantly on die develop* 
ment of the civil liberties in Bri^in, and later 
in the American colonies. Oiapters 39 and 40 
are particulariy sienificant. Chapter 39 reads: 
"No free man shaJJ be taken or imprisoned or 
dispossessed, or outlawed, or banished^ or in 
any way destroyed . . . except by the lawful 
judgement of his peers or by the law of the 
land." Chapt^ 40 stdt» "To no one will we 
seiU to none will we deny or delay right or jus- 
tice." Here is the source for Anglo-American 
traditions of due process and trial by fury. The 
two chaptos are ancestral lo the FifUt and Sixdi 
amendments of die Bill of Ri^ts 575 years 
later. And tike Magna Carta^ the U.S. Consri- 
tution would be "the supreme law of the land^** 
a charter which cotdd not be overturned by 
law rulings. 

When King John's successor^ Henry m, took 
the throne agreeing to Magna Carta, the 
Great Charter became a permanent part of the 
English nation. In the centuries diat followed, 
many other monarchs were to acknowledge 
the primacy of Magna Carta. It came to be 
<^11^ "the statute billed the Great Char^r of 
the Liberties of England.""* The simple fact that 
the language of Magna Carta bestowed its 
benefits on "free men" held enormous signi- 
ficance. So great has been the success of 
Magna Cana, and so broadly has it been inter- 
preted, that a document written to protect die 
nobles from the king has been used to protect 
all citizens from any governmental 
oppression. 

It may be that this generous spirit of interpret- 
ing past laws and liberties lies very near the 
heart of what is best in the Anglo-American 
constitutional tradition— a willin^ess to see 
the intent of past lawmakers in the light of a 
new time. 
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The Russian people m 
1991 destroy symbofs 
of Communist tyranny. 
In 1917. their for- 
bearers tore down 
stmilar symbols of the 
czars. 




^ 0 



«totiii Lmd^. " Ao Easay Coocareiim Tofanititm. t667r 
autogiapll flianutc rlj^ 

IdtR LMto tSS «m m^a of lha amt Mhm^ 
the titinlm wte pc^tM tta way tD ^ 
(pmrnnMl teaad on tha riglna of in^^^ 
than ttia {loiKW of fitfv^ 

in tM 4H»8« «vto(P«f^ 
latuntatf iftiQu^KKft tdt fifa. 



ERIC 



KSTGHPYAVMUinE 19 



Largely the work of jurist t^nd scholar Sir 
Edward 0>ok«, the Petition of Rights was 
the first of the important British constitu- 
tional documents since Magna Carta. It 
has been called '^the second Great Char- 
ter of the Liberties of England/" A short 
text of 11 anicles, it catalogs Charles' 
abuses, cites the relevant chapters from 
Magna Carta and statutes from Edward 
IIFs reign forbidding such actions, and 
concludes by asking that the King now 
acknowledge his errors t»nd promise not 
to repeat them. In addition to affirming 
the principle of parliamentary consent to 
taxation, the Petition explicitly extended 
the right of habeas corpus and due pro- 
cess of the law to all citizens. It also gave 
protection from quartering of soldiers in 
private homes and against the trial of 
civilians by military courts. 

en the Petition was presented to him 
28, King Charles had no choice 
to promise to comply with the 
mentis terms. But the next year, in 
nother fight over money with the House 
of Commons, the King angrily dismisseo 
Parliament again* For the next 11 years 
King Charles ruled without a Parliament 
in open defiance of several of the articles 
he had promised to obey. 

Meanwhile, renewed religious conflict 
was taking England to the brink of civil 
war. The King, suspeaed of sympathies 
towards thv Catholic Church, worked 
against the Calvinists and other dissent- 
ing Protestants. A new war threatened, 
this one with Scotland. Without the 
means to levy most taxes, the kingdom's 
financial situation became increasingly 
perilous. In 1640, the King was compelled 
to summon a Parliament to London. 

Charles fared even worse with the new 
Parliament, dominated as it was by Puri- 
tans and other enemies of the Crown. 
Actual war between the armies of King 
Charles and parliamentarians broke out 
in 1642. Soon all of England was swept 
up in the fighting. The war continued 
until 1649, when Charles was captured, 
tried and beheaded. 



The Puritan general Oliver Cromwell 
eventually assumed the role of head of 
state as Protector. For more than 10 
years, England was without a king, an 
altogether revolutionary circumstance in 
17th-century Europe. 

In 1660, weary of 20 years of unrest, the 
British gladly invited the Stuarts back. 
Pleasure-loving Charles II took his 
executed father's place on the throne. 
Charles* rule was unmarred by states- 
manship or civic virtue, but he managed 
to reign for a full quarter century until his 
death in 1685. 

His place was taken by his brother, James 
II, last of England's Stuan monarchs. 
Charles II is thou^t to have secretly con- 
verted to Catholicism before his death, 
but his brother James went further in 
openly favoring the Church of Rome, 
rhis, along with his attempts to thwart 
the constitution and his political blun* 
ders, caused him to lose the throne after 
only 3 years. In what would become 
known as the Glorious Revolution, pow- 
erful men in England asked William 
Prince of Orange, a Dutch protestant 
grandson of Charles I, to climb onto 
the throne. William landed in England 
late in 1688 and James II fled England, 
never to return* 

In January of 1689, Britain entered a new 
era. A hastily-convened Parliament met in 
London and proclaimed William and his 
wife Mary joint sovereigns. By the end of 
the year 1689, the triumph of Pariiament 
was completed when it passed the Bill 
of Rights. _ 

The Bill of Rights set our the terms under 
which Parliament would permit William 
and Mary and all future monarchs to 
reign in England. Sining on the English 
throne had become a statutory, not a 
hereditary privilege, one which Parha- 
ment could revoke or change* The ancient 
notion of the divine right of kings had 
been banished forever from the realm. 

The Bill of Rights began with a list of 
the abuses of King James. (In 1776, the 
Declaration of Independence would offer 
the world a similar list of misdeeds of 
another king, the unfortunate George III.) 
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In ttiis clever deprctron of the socfdl 
contract, countless ttny citizens |Ofn 
together to form the gigantic monarch 
who symbofJies the nation. 

The theory of nghts and the 
socmf contract were essential 
philosophical starting points of the 
revolution for indivniual liberties 
which found expression tn the 
Amencan Bill of Righ^ 

The problem that remained was how 
to curb the giant's poorer. 



Thwtas Fame. 

James U's offenses included many of the 
old parUamentary complaints: taxation 
without the consent of Parliamrat; keep- 
ing a standing army in time of peace; and 
disarming die people* They also included 
imposing cruel and unusual punishments 
and excessive bail and fines; and denial of 
due process. All of dbese acts, the text con- 
tinues, are utterly and directly contrary to 
the knoum laws and statutes, and free- 
dom of this realm. 

After recounting King James' abuses, the 
Bill of Rights declared 13 specific rights 
of the people. These included: 

• Protection korr 'oxadon without the 
consent of the people's representatives. 
This would become one of the principal 
causes of the American Revolution. 

» The right to petition the government^ 
guaranteed to Americans in the First 
Amendment. 

^ The outlawing of standing armies in 
time of peace-- British military occupa- 
tion of the colonies was another cause 
of the Revolution. 

• The right to bear arms— reflected in the 
Second Amendment of the U.S. 
Constitution. 

• Protection from excessive bail and cruel 
and unusual punishments^as in our 
Eighth Amendment. 

And some of the rights named in the Bill 
of Ri^ts of 16S9 are guaranteed to 
Americans in the body of the Constitu- 
tion itself. 

But however glorious the Revolution of 
1689 may have seemed at the time, the 
rights of British citizens fell far short of 
those later granted by the American 
model. In fact, the English Bill of Rights 
failed to provide many of the freedoms 
that already existed in the American 
colonies in the late 17th century. In 1791 
Thomas Paine would charge in The 
Rights of Man that the British Bill of 



Rights was a mere bargain between the 
branches of the govanment to divide up 
politic power at the peoples* expend* In 
June of 1789, Congressman James Mad- 
ison, introducing in the U.S. House of 
Representatives the BUI of R^ts amend* 
ments to the new Constitution, noted that 
"[tihe freedom of the press and rights of 
conscience, those choic^t privileges of 
die people, are unguarded in the British 
Constitution/* Madi^n knew what he 
was talking about. Of the five bedrock 
freedoms in the Hrst Amendment of the 
U.S. Bill of Rights— of religion, speech, 
press, assembly and petition -the English 
people were given only the right to peti* 
tion their government. 

During the 60 years of the struggle 
between King and Parliament, the English 
colonists across the ocean were winning 
footholds all along the American sea- 
board. The colonies had been few, small 
and feeble when Charles I came to the 
throne in 1625. By the time of the Bill of 
Rights in 1689, they had become strong 
and populous and thoroughly British pro- 
vinces. Most of the colonists gloried in 
the victory of law over arbitrary power. 
The events in England had put to rest 
forever the danger of royal absolutism 
and had established what Britons every- 
where knew was surely the most free and 
enlii^tened government on earth. 
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By the rime of the English Bill of Rights 
in 1689, British coion'^ts were living 
in senlements up and down the Atlantic 
coast of North America* Although it 
included such documents as Magna Carta 
and the Bill of Rights, the British Constt- 
rutton had Kmatned for the most part 
unwritten. The Ameitcan experience was 
very different. Some of the colonies had 
been founded on religious belief, some 
as a mark of royal favor» some as invest* 
ments calculated to enrich men back in 
London. Endeavors like these usually 
required some sort of written agreement 
defining the purposes of the venture, the 
rights and duties of the colonists and of 
those who would govern them* Americans 
grew accustomed to thinking of govern- 
ment in such terms. Indeed, the impulse 
to get the fundamentals of government 
down in writing came to distinguish the 
political vision of the English-speaking 
people of the colonies long before they 
thought to call themselves Americans. 

The first permanent English colony m 
America, at Jamestown in 1607, set the 
partem. The colony's charter ^ the First 
Charter of Vii^nta — was granted by 
King James I in 1606, before the colonists 
set sail for the New World. It is the first 
of the American documents in the long 
line that runs directly to the U,S. Bill of 
Rights. The First Charter*? most notable 
assertion is that the colonists, 

, , . irt that part of America^ commonly 
called Virginia . . . .all and every the 
Persons . . . and every of their children 
. . . shall have and enjoy all Liberties^ 
^ Franchises^ and Immunities . . . to all 
Intents and Purposes, as if they had 
been abiding and born, within this 
our Realm of England .... 

As the English established new colonies, 
they tended to claim the same rights 
as freeborn British subjects, in much 
the same language. Nowhere were those 
rights very much enlarged upon; the 
rights were not closely defined, nor were 
the ways of securing them often spelled 
out. And as grants, the charters did not 
have the force of fundamental law; they 
could be changed or withdrawn by the 



grantor* Vet the Americans seemtu not to 
see it that way. They never forgot the 
promise of their first charters, which they 
regarded as fundamental law. Those doc- 
uments became in a sense the Americans' 
Magna Carta. John Adams would argue 
many years later that the First Charter of 
Virginia was '*more like a treaty between 
independent sovereigns than like a char- 
ter or grant of privileges from a sovereign 
to his subjects/* 

The rights the colonists believed they 
were entitled to as freeborn Britons 
included the familiar if rather vague list 
from Magna Carta and English common 
law — the right to due process by the law 
of the land, to fair trial by jury and to tne 
writ of habeas corpus^ as well as protec- 
tion from cruel and unusual punishments. 
Hiey also seemed to think that they had 
a right to a voice in their government. 
Assemblies representing some of the peo- 
ple were not long in appearing in most of 
the colonies. 

Of course, the English had not come to 
America to extend the sway of Magna 
Carta or find new soil where new constitu- 
tional systems could flourish. Jamestown 
was frankly a money*making venture; it 
was to a company of investors the King 
gave the First Charter. The English were 
also drav n to America for greater glory 
of their ptoud islands by the lure of 
empire, and as another battle in their 
long and bitter war against the power of 
Spain and the Catholic Church. They 
came also to provide an outlet for the 
landless poor of England. Perhaps most, 
important of all, many came to practice 
their religions, and sometimes even to 
allow other people to practice theirs. 

The first English settlers to reach Massa- 
chusetts — the Pilgrims who landed at 
Plymouth in 1620 — came to escape the 
control of a government-established 
church whose doctrines they did not 
share. Before going ashore the company 
drew up the famous Mayflower Compact. 
Named for the little ship that had carried 
them safely across the Atlantic, it was the 
Pilgrims* simple agreement to 



. . . combine ourselves together into a 
civil body politic . . . and by virtue 
hereof to enact, constitute, and frame 
such fust and equal laws, ordinances^ 
acts, constitutions, and offices . . . for 
the general good of the colony^ unto 
which we promise all due submission 
and obedience. 

The Compaa's 200-word text gave sub- 
stance to the ideals of participatory 
democracy and the people's right to agree 
to the government under which they live. 
It took as one example the Puritan model 
of governing a church. Members of the 
congregation had a vote in electing offi- 
cers and each congregation was indepen- 
dent and self-governing. This model 
proved well-suited to managing a colony 
separated from the mother country by 
thousands of miles of ocean and weeks of 
hard sailing. Although Plymouth was 
eventually absorbed into the larger Mas- 
sachusetts Bay Colony, the Mayflower 
Compact lives on as one of the first char- 
ters of American liberty. This inclination 
towards self-government and the convic- 
tion that fundamental law should be 
ordered in written instruments found 
expression in many later colonial 
charters. 

In 1632 Maryland was chartered as the 
first proprietary colony when King Charles 
gave a huge tract of well-watered wilder- 
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From the beginning Maryland ofl^red 
broad religious toleranon and representa- 
tive government was soon established in 
th^ colony. Although it was a royal grant 
to a single man, and so a sort of monarchy 
in miniature^ the Charter of Maryland 
contained a famous clause which allowed 
for a measure of representative govern- 
ment. The laws made by the Lord Pro* 
prietor, it declared, were to be approved 
by the "Free-Men of the same Province^ 
or the greater Part of them, or their Dele- 
gates or Deputies • . • /' 

In 1639 the colony's popular government 
took steps to safeguard individual liber- 
ties when the Maryland Assembly passed 
the "Act for the liberties ofthe people," 
giving citizens ''all such rights liberties 
immunities privileges and free customs . . . 
as any natural bom subject of England 
hath " The Act specifically guaran- 
teed due process of law, in much the 
same language as Chapter 39 of Magna 
Carta. 

Probably the earliest of American bills of 
rights is to be found in the Massachusetts 
Body of Liberties of 164L One of the 
most important and influential of colo- 
nial constitutional documents, this code 
grew out of the people^s desire for a writ- 
ten source for the colony^s laws and for 
limits on the powers of the magistrate , 
the governing officers of Massachusetts 
Bay. It was the creation of the people of 
Massachusetts Bay, rather than a charter 
issued by a distant king or proprietor. 
Those who drafted the Body of Liberties 
had said they meant to frame it ^*in resem- 
blance to a Magna Carta/* Although its 
provisions are posed as recommendations 
to the magistrates, rather than laws bind- 
ing them, it was in many respects a bold 
and sweeping call for individual rights. 
The Body of Liberties recommended a 
measure of religious toleration; due pro- 
cess by the law of the land; trial by jury 
and the right to counsel; freedom of 
speech in the courts and colonial assem- 
blies. It also offered protection against 
cruel and unusual punishments and sec- 
ond trials for the same offense. AH of 
these rights were later safeguarded in 
the federal Bill of Rights. 
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Roger Wiltiams was bom in London about 1GQ3 and 
drod in 1683 in Rhodo l^and, the ^erican cotony ha 
foumled. Ha had conie to Massachusans as a 
young man in 1601. Not finding there a communrty 
lighted by mm ^skm of religious freedom, broth- 
erhood and justice. Willianis proceeded to create 
that conrntunity himself. 

He landed in the Puritan colony of Massachusetts* 
Bay and got intt trouble almost at once. The Puri- 
tans recogni2ed him as "a godly man" and offered 
him a congregation of his cm. But Williams 
betreved the Puritans had not separated themseh^es 
enough from the Church of England and didn't hesi* 
tate to say sa repeatedly He also decrtod the 
Puritans' enforcefnem of their brand of orthodoxy- 
'forced worship is false woiihip''-he said. These 
"news & dangerous opinic^" made WilKams an 
enemy of the Puritan church-state. He was given a 
chance to hold his tongue and when he refused, he 
was banished from Ma^chusetts for life. 

in \SSB Williams set off into the wilderness with a 
few followers in the dead erf wtnten He went south, 
built a log cabin and called it Providence. He had 
founded Rhode Island and Providence Plantations. 
From the very start, the new settlement offered 
inhabitants a greater degree of religious freedom 
than they were likely to find anywhere else on 
earth. This, in the words of the 1663 Charter of 
Rhode Island, was Roger Williams' "lively 
expenmem:'* 

. That ft fs much on their hearts W they may 
be p&rmtttedl to hoki forth a liyfie expenment, 
that a most fioorishmg civill state may stand 
and best bee mamtained . , . with a Ml libera 
ties in religious concernements .... 

Rhode island's charter was the first instance of reli- 
gious freedom's incorporation into fundamental taw 
in America. In Rhode Island, religious freedom was 
not fust an act of legislation or grant of a proprietor 

tn 1644 Williams published his best known woric. 
THE BLOUDY TENENT OF PERSECUTION, for the 
cause of CONSCIENCE Here he wrote v^h compel- 
ling stmpticrty of the tragic irony of Christians 
slaughtering each other in the name of the Prince of 
Peace and argued that, 

God requireth not an uniformity of Religion to 
be enacted and irtforced m any civill state: 
which inforced uniformity (sooner or later! is 
the greatest occasion of cmll Warre 
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Most advocated of reiigiotis toioratiofi ssopp^ sliort 
of ext^nfing protection to iwM^r^tten faiths. Btit 
in TtmBtQudy 7mBntof^rsecuim,WSm& 
sssditsd that 

imfmskmafttmnmtPdgmt^Jmisti Tark- 
^ or Aifiichristwf c<^^&^W9S Bftd wof^t^ 
tmgrant^ tQ 9ff mm in 80 Nstifm . , , th^ 
arBtotBefM^tagamtwith., .tiieSwor^ of 
Goifs^Mt the WonlofSmt, . . . 

I^r VWIBams ioirod Ms d^o&m to Nigious 
fm^om with a bsBsf ta piqnibu' 90^ 
0^ that 'VtB So¥8r^gn^ or^^ andtoumfBtkm of 
chriBpMmrSBSinthBpBoplB.,. .^mritiwuKings 
^Far^nms, {or]5t^.. "ooiAf tegftbratoty 
possess only the iMywer gNon thmi tnf tho 
Bfa^VmtaFBi^mBfBf^BfHfmaU^whBt 
fomw (rf^mnunommanrnw thorn JjttBsiii,.^ " 

WtffiaTO'yvasttoifistindtyAinsnean vimonofthe 
nm natuKi as a ^AA^ city WBRams sew civil end 
mi^tteim fre^tmn, supimt^l by Smty and e<(tt8Kty 
fbf eQ» as rroitwBy supporting eiMi nwtueiiy raveeled 
as Gmf s wtti— ttn? twin pillars of the now Jemsa- 
lent. Expressing his conWction in appropfteteiy 
BMeat imagery, Williams had writtm that there 
^Twtd he "a waB of separat»n between tite garden 
of theOturch endthe wild^nessof theworid ..." 

One hundred and fifty yrars latsn Rr^dem Thomrs 
Jeffer^ echoed WiiKams when he said that the 
purpose of the first ctatm of the Rrst Amendment— 
(kmgfoss sfmn make no law r^fmtmg an BstBt^ 
m&nt of fBtigion, or frnhB^iOng tho freo m^'^rtiso 
tharaof . . .-was to build a '*W9a of separat vt 
between church and state . . . 




Religious practJces unknown 
to Colonial Amenca, fiere a 
Buddhtst moHK at p"av^r ^.ive 
;enefaity found tnteration 
under our Bill ol Rfcj^ts 
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The Charter of Rhode Island and Provi- 
dence Plantations in 1663, (discussed 
in the accompanying profile of Roger 
Wtlltams), gave inhabiianrs very nearly 
complete freedom of religion. In this 
regard Rhode Island was probably the 
most enlightened place on earth. The 
Rhode Island Charter shaped the provt* 
sions for religious toleration in many 
subsequent colonial charters, including 
those of Pennsylvania, Carolina and 
New Jersey. 

Pennsylvania was a proprietary colony 
with a twist — the proprietor himself was 
a member of a persecuted sea. As a young 
man William F^nn had done time in jail 
in both England and Ireland for his Quaker 
beliefs. But now he was the sole propri* 
etor (thanks to a timely loan of £18,000 
his father had made to the exiled Charles 
11 before the Restoration) of an immense 
chunk of America. Penn proposed to 
manage it as a "Holy Experiment," a 
phrase he may well have borrowed from 
Roger WiUiams^ 1663 Rhode Island Char- 
ter, Penn gave form to his beliefs in 
sketching the outlines of a society with 
energetic representative government, 
proteaion of basic civil liberties and a 
large measure of religious toleration. 
The rights of the colonists were later 
enlarged upon in the Pennsylvania Char- 
ter of Privileges in 1701. 

As a new century began in 1701, the pat- 
tern was largely fixed. While the colonies 
would continue to grow in population 
and wealth, the basic political structures 



were in place. Most important in the co* 
loi-ial experience had been the Americans' 
claim to the rights of English subjects, ihe 
growth of repr«entative government and 
the remarkable degree of religious free- 
dom enjoyed in many colonies. 

Also notable was the way in which the 
colonies tended to borrow and copy from 
each other's charters, laws and constitu- 
tions. This practice of cross-fertilization 
made it easy for the colonies to agree on 
the meaning of liberty when conflict with 
Britain came in the 1760s. 

During the first half of the 18th century, 
the colonies matured in relative isolation; 
the British were preoccupied with other 
matters. Many colonies exercised almost 
complete self-government; they were 
comfonable with the blessings of liberty 
and had come to consider them the>rs 
by right. 

The second half of the century was very 
different. In 1759, the British found 
themselves embroiled in a great war of 
empire against France. The trans-Atlantic 
conflict of the Seven Years War — called 
the French and Indian War by the Ameri- 
cans changed the old balance of the 
British empire. 
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^HE CASE OF JOHN PETER ZENGER 



Like some 20th*century reporter going to jail 
for defying a court order to reveal his sources, 
John Peter Zenger (1697-1746) spent nearly a 
year behind bars waiting to be med on print- 
ing newspaper stories attacking the royal 
governor of New York. In 1735 he finally went 
to trial for publishing •'seditious slanders/' It 
proved to be one of the most famous cases in 
colonial history, closely studied in both Eng- 
land and America. 

Freedom of the press was not one of the 
''rights of freebom Englishmen'' that the colo- 
nists carried with them to America, A system 
of censorship, the "licensing" of books, had 
been introduced by Henry VlII in 1S38, Heret- 
ical and seditious works were outlawed under 
the licensing system. In America, as early as 
1660, a Virginian had been sentenced for crit- 
icizing the colony's legislative assembly. And 
even the Quaker William Penn drew the line at 
a free press in Pennsylvania. 
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Today, the dictionary tells us that libel is "any 
false wrttten statement" against an individual. 
But tt was defined differently by the English 
common law of Zenger*s day. Then criminal 
libel was the publication of charges against 
any public official, or against the laws of the 
state, or any institution established by those 
laws. The truth of the charges was not the 
issue. Indeed the greater the truth, the greater 
and more to be condemned was the libel. 

Zenger printed the colony's opposition news- 
paper set up by a group of citizens determined 
to resist the policies of the new royal gover- 
nor, William Cosby. Cosby was a man who 
can fairly be described as crooked, greedy and 
arrogant. Those who wrote the attacks on the 
governor were cautious or cowardly enough 
not to sign their names to the offending pieces 
and so it was the paper's publisher, Peter 
Zenger, who was charged. 



At the trial Zenger was brilliantly defended by 
Andrew Hamilton of Philadelphia* The com- 
mon law prescribed that the task of a jury in a 
criminal libel case was to decide only if the 
accu^ had in fact made the statements spe- 
cified in the charges. If so, the determination 
of whether those statements were actually 
libelous would be made by the judge, who 
would also pass sentence. 

However, Andrew Hamilton's de " -^se flew in 
the face of the ancient custom. Hi eely 
admined that his client had made t state* 
ments. He appealed to the court to a» w the 
accuracy of the newspaper's accusation;* 
against Governor Cosby to be considered as 
evidence. When the court denied the motion* 
Hamilton made the same appeal to the jury, 
which was considerably more obliging. They 
promptly returned a verdict of not guilty. 
Those 12 men understood that William Cosby 
was a publu official, not a slandered private 
citizen, and that the accusations against him 
not only concerned public business^ but were 
largely true. 

The verdict was greeted with jubilanon 
throughout America and a published account 
circulated widely on both sides of the Atlantic. 
Zenger's acquittal changed no taws; it did serve 
to strengthen the people's freedom to challenge 
the condua of public men in the public press. 
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3 ROAD TO 
REVOLUTION 



John Peter Zenger spent 
nearty a year m a New 
Vpric City tail for prmting 
newspaper cotumns that 
angered New York's royai 
governor His retease 
marked a 'Jtqnal vfCtory for 
the freedom ot tfte press 
m co(onfai America. 

Despite the governor's 
best efforts, m 1735 a lury 
of 12 cttizens found 
Zenger innocent ot 
puOfishing sedittous 
slanders " ir Droveo to oe 
one of the most famous 
cases m coiomai hrsTory. 
closely studied m both 
Zryq^ar^ti ana Amenca. 

VVhrfe Zenger s acautttaf 
cttanged no faws. it dio 
serve to secure 
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In 1763, 150 years after the English foun- 
ded their first colony in North America^ 
an English victory in the French and 
Indian War gave them conm>I of most of 
the continent. *t was a great triumph for 
the British— ^ those who lived in Britain 
and those who lived in Britain's American 
colonies. 

Or so it seemed. In just 12 years, from the 
victory of 1763 to die firing of the first 
shots of the Revolution at Lexington and 
Concord in 1775, the British and the col- 
onists were propelled into a future few 
of them would have thought possible. 
A string of crises led them on a steady 
march to rebellion and war, separation 
and independence. The swift course of the 
building conflict can be traced through 
a series of laws passed by the British gov- 
ernment followed by the American reac- 
tion. It makes for a chronicle of misun- 
derstanding compounded by montmiental 
political ineptitude. 

Britain's victory over the French had been 
expensive as well as glorious— in 1763 
the country's national debt had swollen 
to £125 million* Moreover, when France 
gave up its American territories, Britain 
gained an enormous new area to defend 
and garrison. The government would 
need all the revenue it could get and 
raxing the American colonies seemed to 
be one reasonable source. It was thought 
in London that the Americans had bene*- 
fited more from the war and that they 
could well afford to contribute towards 
the cost. The burden of taxation already 
fell less heavily on the colonists. The 
British position on these matters had con- 
siderable merit. The ministers in London 
forgot, however, that many colonists 
believed in the principle that to be taxed, 
the colonists should be represented in 
Parliament. It was to prove a fatal 
miscalculation. 

The British set about to raise money in 
the colonies through acts of Parliament 
setting fees or levying taxes against var- 
ious imports. The most famous of them is 



the Stamp Aa of 1765 that taxed many 
uses of paper, everything from executing 
a deed to buying a newspaper. These 
attempts to tax the colonies were double 
failure. Not only did Parliament's taxes 
fail to raise money, they also infuriated 
the Americans. 

At about the same time, Britain also 
decided to station large permanent Army 
garrisons in America, the first such 
instance in peacetime* The Foreign Office 
forgot that here, too, they were violating 
one of the fundamental principles of the 
Brirish Constitution* A standing army in 
time of peace had been condemned in the 
Brirish Bill of Rights in 1689. 

Finally, a new king, George III, had taken 
the throne in 1761. Geoi^e III was more 
bad luck for the British; he was an obtuse 
and stubborn man whose presence on the 
throne made it easier for the Americans 
to renounce their ancient loyalties to 
th^ Crown. 

The first official American response to 
the Stamp Act came from the Virginia 
House of Burgesses, which declared that 

. . the Taxation of a People by them- 
selves, or by Persons chosen by themselves 
to represent them ... is ... the distin- 
guishing charaaeristic of British Free- 
dom, without which the ancient Consti- 
tution cannot exist Even more 
alarming than taxes to the Americans 
were several other provisions of the 
Stamp Act. In order to enforce collection 
and curb smuggling, government agents 
were authorized to search for untaxed 
goods without specific warrants* Accused 
Americans could be taken to Britain for 
trial by an admiralty court* The colonists 
viewed these measures as violations of the 
rights of Englishmen, some dating back 
to Magna Carta— the right to trial by a 
jury of one*s peers, in the locality where 
the offense was alleged to have taken 
place; and the right to due process by the 
law of the land. "{I]t is directly repugnant 
to the Great Charter itself," John Adams 
said. 
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In an unusual display of colonial unity, 
nine colonies sent delegates to a Stamp 
Aa Congress, which resolved that taxa- 
tion without representation threatened 
their most sacred rights: • . such Power 
has a manifest Tendency to destroy Brit- 
ish as well as American Freedum/^ 

The Stamp Act Congress further stated 
that Americans had no duty to obey the 
Act, and obey they did not. They 
responded with boycotts of British goods 
and nonimportation associations; t hey 
smuggled goods to avoid paying duties; 
they ^rmed committees of correspon- 
dence, assemblies and congresses. Since 
theirs was at first a struggle for their legal 
rights, carried out by legal means, the col- 
onists also drafted petitions, wrote letters, 
and debated the issues of the day in 
newspapers and pamphlets* 

Resistance also took more ^%olent forms. 
Popular anger focused on the most 
obv tous i^rgets-— the tax collectors them- 
selves, rnroughout the colonies they were 
hounded out of office, subjected to tar- 
ring and feathering, systematically fright- 
ened into resigning. In the end, American 
opposition nullified the Stamp Act; unen- 
forceable, it was repealed in 1766. 

Having caved in on the Stamp Act, Parlia- 
ment felt compelled at least to declare its 
constitutional authority to rule over the 
colonies* This they did in the Declaratory 
Act of 1766, which had the effect of 
inflaming American tempers all the more. 
In 1767 the crisis was ratchetted up 
another notch when Parliament tried 
again to tax the colonies and to govern 
them through a series of measures called 
the Townshend Acts- The Townshend 
Acts levied taxes on imports of lead, 
paint, paper, glass and, mosi famously, 
on tea, at a rate of 3 pence per pound. 

Even more tyrannical in American eyes 
were the provisions regarding enforce- 
ment of the acts and the quartering of 
British troops in New York and Boston. 
Boston was a port built on trade, as well 
as a hotbed of patriot resistance, and it 
was here that opposition to the import 
duties was the most violent* To cow the 
Bostonians into submission, the British 
sent troops to occupy the city in 1768. 
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Hie Kistoniaiis Payfof tile 
Excise^Meo or Tarring & 
Feattrertfig." t83Q immtog of 
1774 fooziQtiiit atiHlKrted to 
Philip Oawe. London. 




EXTRACTS 

VOTES uui PROCEEDINGS 
Of the AMERICAN CONTINENTAL 

CONGRESS, 
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Extracts fnm the ProtettttiH^ of ^ Ao^cao CootioMtiJ CocgresSp helif at 
PMtaiMpbta. 8i|M«Bte 9. m CimliMQf the 

Forced to the bnnk of rehellron hy Brrtam s heavy-handed efforts to tax the colonies, the 
First Corrttnentai Congress affirmed the rights Amencans wouHS soon he hghting to pro^t. 

In 1774 the ContfRental Cortgresa' "BM of Rights * proctafmed Amencans* rights to 
life, liberty, and property; to be taxed only by their own represematfves; to trial by 
fury m their own neighborhood; and to protectfon from unreasonable searches and 
seizures and from mttitary occupation in time of peaca 



The Boston Massacre tnfiam^ patrmt mnth 
tions sgainst the British Governments' me of 
force. The shootings of students at Kent 
State m 1970 fdtsatf similar passion in a new 
generation. 
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KL K{9g of Sftat Bftabi 

Mmnirtii HH, mogrt|di tatif 

Amanca s last «ung bows to what 
hstf becOTe tfr© tfrnvitabfe at 
Yorktown a year bafore and 
irt^ructs fns foreign mmtster to go 
ahead WJth the treaty m which 
Britain must ecknowfedga the 
imjependence of her 13 former 
colomes. 

tt is hardly surprising that King 
George, the man Jefferson •^ad 
rewted 3S tyrant m the 
Declaration of Independence, 
would be amoi^ the iast to agree 
to the Oecfaratton's cemrat 
proposition , . . "that three United 
Colomes are FREE and 
^DEPENDENT STATES." 
Even at this late hour. King 
George had trouble stranachrng 
the word independence, and 
changed it to separation, which 
he misspelled. 





IhB Horse America, Throwing m Master;* 
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The soldiers were a source of unending 
rancor. Conflict between the cttizer^s and 
the soldiers culminated in the noton us 
**Boston Massacre** in 1770. Shots had 
been fired and the two sid« moved closer 
to civil war. 

The Townshend taxes also soon proved 
unenforceable failures and most were 
repealed in 1770. The one remaining 
impon duty— on tea— was not much 
more acceptable to the Bostonians than 
the many forrtier taxes. In late 1773 a 
band of patriots disguised as Indians 
turned Boston harbor into the world's 
t>i^e$t teapot. 

In retaliation for the Boston Tea Party, 
the British passed in 1774 the measures 
that Americans immediately dubbed the 
"Intolerable Acts/' Harshest of all was 
the Boston Port Act, which closed the 
city's harbor to nearly all trade. The Mas- 
sachusetts Government Act sought to 
strengthen Parliament's hand by actually 
changing the colony's royal charter, 
something that had never been done 
before. A new quartering act declared 
that British troops could be housed in 
private homes. 

The British had made another grave mis- 
take. They had hoped to isolate Massa- 
chusetts and restore peace to the colonies, 
but instead the Intolerable Acts further 
united the colonists against them. The 
Americans' response was the calling of 
the First Continental Congress of 1774. 

The Continental Congress was the direct 
ancestor of the government of the United 
States, and it would remain the closest 
_ thing to a central government the Ameri- 
y$ cans would have until the beginnings of 
the first federal administration in 1789. 
Twelve of the 13 colonies sent delegates 
to the Congress. They included men like 
John Adams and Sam Adams from Mas- 
sachusetts, and George Washington and 
Patrick Henry from Virginia. Present in 
spirit if not in flesh was Thomas Jefferson 
whose influential pamphlet Summary 
View of the Rights of British America 
(1774) had anticipated many of the posi- 
tions to be adopted by the Congress. 
Meeting in Philadelphia in the fall of 
1774, the Continental Congress moved 
boldly to declare the rights Americans 
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Thomas Jefferson. 



Thomas Jefferson's entry in one biofvaphical 
dicrionary describes him as "statesman, diplo- 
mat, author, scientist, ardiitect, apostle of 
freedom and enlightenment." To these titles 
one might add historian, lawyer, agronomist, 
librarian and archivist, musician, philosopher 
and member of learned SMdeties, inventor, 
horticuituralist, linguist, et cetera. Jefferson 
himself, however, gave very specif instruc- 
tions-- "not a word more," he charged - 
regarding the several facts he wished recorded 
on his gravestone at Monticello: 

Here was buried 
Thomas Jefferson 
Author of die Declaration of 
American Independence 
of the Starate of Virginia for religioos freedom 
& Father of the University of Virginia 

Mr. Jefferson did not care to menrion his ser- 
vices as President of the United States, as Vice 
President, as Washington's first Secretary of 
State, as governor of Virginia, delegate to the 
Virginia House of Burgesses and the Continen- 
tal Congress or American ambassador to 
France. Jefferson also had a part to play in the 
crearion of the Bill of Rights. 

In July 1774 Thomas Jefferson was too sick to 
make the trip from his home to the Virginia 
convention meeting in Williamsburg ro pbn 
the colony's response to the crisis set off by 
the Intolerable Acts' closing of Boston harbor. 
But the young lawyer had already drafted a set 
of resolutions that he sent to the convention in 
his place, with the idea that rhey might serve 
as instructions for the Virginia delegation 
headed for the Continental Congress in 
Philadelphia. Soon published as a pamphlet. 



Jefferson's A nummary View of the Rights of 
British America . . . (Williamsburg, 1774), 
WM framed as an address to King George. 
AWioiwh It retained some of the old-fashioned 
tone of deference toward the Crown, the Sum- 
mary View was studded with hard-ed^ 
claims of American ri^ts. In it, the young Vir- 
fpnian pointedly reminded His Royal Hi jncss 
that kinp were "the servants, not the propri- 
etors of the people." Reprinted in BtiMa and 
Amwnca, the pamphlet won Je^i..on "the 
reputation of a masterly pen." It was in large 
part because of that reputation diat Thomas 
Jefferson was entrusted widj drafting a 
document that would signify the end of 
"Brirish America." 

Jefferson was 33 years old the summer he 
wrote the Declaration of Independence. It 
took him about two weeks to compose, in one 
of history's most celebrated documents, the 
classic statement of American rights and revo- 
lutionary aspirations. The Declaration of Inde- 
pendence is not an official state paper of the 
government of the United States, since no such 
nation then existed. But it has always been 
justly regarded as the first of the country's 
great foundation documents. 

The second of the deeds Thomas Jefferson 
wanted chiselled into his tombstone was his 
authorship of the Statute of Virginia hr Reli- 
gious Freedom. Jefferson served out die Revo- 
lutionary War as a delegate ro the Continental 
U>ngress and as the governor of Virginia, to 
Virgnta he gave his most devoted e&rts to 
molding the ancic. colony's constitution and 
legal code into a form suitable for the new 
republican state. Close to the heart of Jeffer- 
son's republican vision was complete freedom 
of religion. This meant severing of all ties 
between the government of Virginia and the 
long-established Churdi of England. 

In Virginia the most important form of state 
support for the Church of England was taxa- 
tion. To overturn die old order, Jefferson 
drafted a bill, "an Art for establishing Reli- 
fflous Freedom," which after ten years, was 
finally pushed through the Virginia legislature 
by James Madison. It was not until 1786 that 
James Madison could write to Jefferson in 
France that the passage of the Act had "extin- 
pished forever the ambitious hope of making 
laws for the human mind." It was an impor- 
mnt step towards the protection of religious 
freedom in the First Amendment of the Bill 
of Rights. 
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Gaorge Ma^'s Virgtn^ Decldratron 
of RigfTts was the chief source of the 
federal 6tD of Ri^ts. 

though he had spent his life 
preparing for the ta^ Mason 
dominated the commrttee appointed 
to draft 8 declaratfon of rights and a 
state constituim His Ordinances... of 
Virgmta gave Amencans a hard- 
edged vindication of the ideals that 
had launched thmr revtiiitron. 
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The right of citizens to bear arms, 
which originated as hedge agamst 
tyranny dunng the Revolution, has 
become subiect to modem debate 
between those supportmg and 
opposing gun control. 
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were determined to defend. These they set 
forth in a "bill of rights," a document 
printed and reprinted throughout the col- 
onies as The Declaration and Resohes 
of the American Continental Congress^ 
Containing the Bill of Rights, a List of 

Grievances This is probably the first 

time Americans used the term bill of rights 
to describe their Hbenies. 

The American people were, they declared, 
**entitled to life, liberty, and property . . 
•*to ail the rights, liberties, and immu- 
nities of free and natural bom [British] 
subjects . . and '*to the great and ines- 
timable privilege of being tried by their 
peers of the vicinage [vicinity}/* They 
also claimed ''a right peaceably to assem- 
ble, consider of their grievances, and 
petition the King/* And the Continental 
Congress raised again in its bill of rights 
the two key constitutional issues which 
had played so large a role in provoking 
the present crisis. They were the people's 
right to be taxed only by their own repre- 
sentatives and their right to proteaion 
from standing armies in time of peace. 

The first Continental Congress adjourned 
at the end of October 1774, Many of the 
departing delegates must have suspected 
that a final break with Britain was now 
inevitable. In fact, only half a year 
remained until the momentous clash at 
Lexington and Concord in April 1775. 
Men died there. Many more died at Bun- 
ker Hill two months later. Rather than a 
fight with a faction of extremists, or with 
a single rebellious colony, the British had 
a full scale revolution on their hands* 
People throughout the colonies considered 
the Redcoats' volleys in Massachusetts 
to be an attack on all Americans. 

The second Continental Congress, meet- 
ing in Philadelphia, moved swiftly to 
dispatch one of its own members to take 
command of the patriot army besieging 
the Redcoats in Boston. Colonel George 
Washington, the Virginia delegate famous 
for the part he had played leading his 
colony's forces in the French and Indian 
War, had appeared at the Congress in 
May 1775 wearing his old redcoat militia 
uniform. His fellow delegates took the 
hint and named Washington commander- 



in-chief of the new Continental Army, 
bumping the colonel all the way up to 
four-star rank with a flourish of oratory. 
It was one of the best decisions the Conti- 
nental Congress would ever make. 

The Revolution had been underway for 
more than a year when the Congress 
made another good decision and declared 
' THAT these United Colonies are^ and of 
right ought to be, FREE and INDEPEN- 
DENT STATES." It took another seven 
years of fighting, waiting and negotiating 
before the British were compelled to 
acknowledge the Declaration of Indepen- 
dence*s central pror^>o>ition. When peace 
finally came in 1783, Americans would 
once again turn their attention to the 
problem of building a government which 
would secure the rights and liberties for 
which they had fought. 
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In 1783, Britain signed the Treaty of 
Peace conceding with an echo of the Dec- 
laration of Independence that her former 
colonies were at last "free sovereign & 
independent states." The viaorious 
Americans faced a task as formidable as 
winning the Revolutionary War. Now 
they had to fashion a plan for a strong 
national government while securing the 
liberties for which the Continental Army 
had fought. 

General Washington's soldiers had waged 
their war under the Articles of Confeder- 
ation, drafted by the Continental Con- 
gress in n?'' and finally ratified in 1781, 
the same year Yorktown had clinched 
American independence. Born of military 
necessity, the Articles of Confederation 
was a "firm league of friendship," cre- 
ated by the rebelling colonies "for their 
common defense, the security of their 
Liberties, and their mutual and general 

welfare " Each state retained "its 

soveieignty, freedom and independence." 

Even in wartime, the Articles of Confed- 
eration was a poor basis for effective 
national government. When victory 
removed the glue of common peril, the 
weakness of Congress appeared pitiable. 
The Articles granted no power to levy 
taxes, to regulate commerce, to make 
foreign treaties or to raise an army. The 
nation's treasury was worse than empty — 
the government owed great sums it had 
no way of repaying. 
By 1787 the outcome of the American 
experiment was in doubt. Many Euro- 
peans waited in the cheerful expectation 
that the loose confederation would dis- 
solve into a set of squabbling little semi- 
nations. Some said the territory of the 
United States was too large for any but a 



despotic government to rule over. Some 
frankly detested the idea of self-govern- 
ment. Should the Americans fail, it would 
be, as George Washington predicted, "a^ 
triumph for the advocates of despotism." 
Convinced that the infant United States 
could not surv ive under the Articles, 
those who favored a stronger central 
government succeeded in bringing the 
Constitutional Convention to Phila- 
delphia in May 1787. 
While Americans recognized the perils 
they faced under the Articles of Confeder- 
ation, there was less concern about the 
preservation of the individual liberties for 
which the Revolution had been fought. 
After all, the rights of the people were 
safeguarded by the constitutions and dec- 
larations of rights of the states themselves. 
The overriding issue at the Convention of 
1787 was not liberty, but power. What 
powers would the national government 
have and who would wield those powers? 
Just a few days after the Convention 
opened, the delegates began debating the 
resolutions known as the Virginia Plan. 
While it sketched the ouriines of 
the strong government the Convention 
would eventually agree upon, the Virginia 
Plan also set off conflict by proposing 
that representation in the national legis- 
lature be based on population. This for- 
mula was unacceptable to the small 
states. Throughout the summer the grand 
assembly of American statesmen argued, 
maneuvered and compromised. Finally 
they came up with a plan for a govern- 
ment they could all agree on, one they 
cdnld hope the constituents at home 
would accept also. It was a remarkable 
achievement in spite of the fact that the 
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delegates had swept the issue of slavery 
under the rug to achieve consensus. This 
compromise continued the incalculable 
suffering of millions of black slaves until 
the bloodshed of the Civil War ended 
slavery forever* 

The delegates had come to Philadelphia 
to create a powerful national govern- 
ment. By the end of the summer some of 
them began really to fear that the new 
government might be strong enough to 
threaten the people's liberties. Perhaps 
the state governments would be so over- 
shadowed that they could no longer be 
relied on for protection. The Constitution 
they had drafted was styled *'the supreme 
law of the land*'; the new federal govern- 
ment would have power to act directly on 
the people. Others believed that enumer- 
ating the powers of the new government, 
separating the three branches, and adding 
checks and balances, would constrain 
federal power. 

George Mason, one of the most influen- 
tial members of the Convention, and 
probably its most devoted champion of 
individual liberties, was not convinced. 
Mason had declared that the . . pole 
star of my political conduct [is] the pres- 
ervation of the rights of the people." On 
September 12, 1787, when the tired dele- 
gates could finally look forward to the 
end of the Convention, the author of the 
Virginia Declaration of Rights made his 
famous plea to add a bill of rights to the 
nearly completed Constitution. James 
Madison reported that. 

Col: Mason . . . tvtshed the plan had 
been prefaced wtth a Bill of Rights & 
would second a Motion if made for 
that purpose-^ It would give great 
quiet to the people; and with the aid 
of the State declaration a bill nttght 
be prepared in a few hours, 

(Many of those state declarations were of 
course modelled on Mason*& V^trginia Dec- 
laration.) Mason got the motion he asked 
for. But with the delegations voting as 
states, the Convention unanimously 
rejected it. The delegates were ready to go 
home* But more than weary expediency 
guided their decision to turn aside the call 
for a national bill of rights. One delegate 
probably spoke for most of them when he 



said that, *'Th€ State Declarations of Rights 
are not repealed by this Constitution; and 
being in force are sufficient. 

**A week after proposing a bill of rights, 
George Mason and two other delegates 
refused to join their 39 colleagues in 
signing the Constitution. M^son angrily 
claimed "that he would sooner chop off 
his right hand than put it to the Constitu- 
tion as it now stands.'' He called for 
another convention. The Constitution 
went to the states; now it was up to 
them— the document provided that rat- 
ification by nine would establish the new 
government. 
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THE FEDERALIST 
DEBATE 



men were angels, no government would be 
necessary,'* 

-James Madison, Federalist No. S 1 

The contest to ratify the Consrinirion was a 
war of words, fought in the newspapers and in 
a flurry of tracts and pamphlets. In the pages 
of The Federalist, the Constitution's suppor- 
ters deployed their biggest guns* 

In October 1787, just a month after the Con- 
vention sent the Constitution to the states for 
approval, the bitterly-contested ratification 
fight was already well underway. Columns 
attacking the proposed plan of government 
began appearing in the New York papers. New 
York was one of the handful of really critical 
states; if it failed to ratify, the Constitution 
was probably sunk. Alexander Hamilton orga- 
nized the Federalist counterattack. Enlisting 
John jay and James Madison, Hamilton 
announced the intention of **Publius" to present 
a thorough defense of the new Constitution in 
a series of essays. Theirs has been called the 
"most famous literary and political partnership 
in American history/* and no less an authority 
than Thomas Jefferson described The Federalist 
as the **best commentary on the principles of 
government which ever was written/* 

In all "Publius*' was to submit $S numbered 
essays for the consideration of the public. But 
John Jay ended up writing only 5 of them. 
Hamilton and Madison carried the project, 
producing 51 and 29 pieces respectively- The 
two men turned their essays out at a prodi- 
gious rare, in some cases writing them faster 
than they could be published. 

In Federalist No, 1, Hamilton set the tone for 
the series when he declared that 

**. . . it seems to have been reserved to the 
people of this country, to decide the 
important question, whether societies of 
men are really capable or not* of estab- 
lishing good government from reflection 
and choice, or whether they are forever 
destined to depend, for their political 
constitutions, on accident and force/' 

Was the American experiment, in other words, 
really destined to establish a new order of the 
ages? The essays that followed examined the 
weaknesses of the Articles of Confederation^ 
the need for a vigorous national govern* 
ment and the republican ideals and practices 
which had shaped the drafting of the 
Constitution. 



In No. 84, Alexander Hamilton offered The 
Federalist's most persuasive rebuttal to those 
who claimed the Constitution's lack of a bill 
of rights endangered the people's liberties. 
He began by pointing out that several of the 
states-6 in all— had themselves no bill ot 
rights and that this lack had caused little con- 
cem in the past. He then noted that the 
Constitution in fact protected a number of 
specific rights, and so he declared^ ^^the truth 
is the Constitution is itself in every rational 
sense, and to every useful purpose, a Bill of 
Rights/' He went on to list those protections. 
They included the right to habeas corpus and 
to jury trial in criminal cases. A prohibition of 
titles of nobilit>' and religious t^t for office 
holders, a strict definition of treason, and a 
guarantee of republican governments in the 
states were also included. j 
Here, however, Hamilton had stumbled ontol 
treacherous ground- The Constitution's I 
critics had not overlooked its clauses cover- I 
ing personal freedoms. In fact, they had 1 
argued that because these rights were pro- ' 
tected, other, unspecified rights were by 
implication unguarded. This error on the part 
of the framers had made the Constitution's 
ratification more difficult and the compro- 
mise on a federal bill of rights all the more 
necessary. 

Hamilton then articulated the core Federalist 
argument -that no bill of rights was needed 
since the Constitution gave the new govern- 
ment no power to violate individual rights: 

''For why declare that thtngs shall not be 
done which there is no power to dof 
Vi'hy, for mstance. should it he satd, that 
liberty of the press shall not be 
restrained, when no power ts given by 
which restrictions may be im posed r** 

In the last essay of the series. The Federalist 
No- 85, Hamilton conceded that a hill of 
rights could be added to the Constitution* but 
only after New York had ratified. As in Vir- 
ginia, there were in York opponents of 
the Constitution who insisted on ''previous 
amendment,'* that is, adding protections of 
individual liberties before the state ratified- 
Hamilton countered by arguing that "it will be 
far more easy to obtain subsequent than pre- 
vious amendments/* In the end the New York 
ratifying convention did come out for "subse- 
quint amendments/' New York ratified in 
July 1788, the 11th state to do so. and the ^th 
to ratify with an official recommendation to 
create a national bill of rights. 



In iea\ !^^ out a hll or nuhis, the 
Fcdcralivts. as xhv supporters <>t the new 
1 onstriition s4H>n c.imc to In* called, had 
made a man>r mtstakc, one that threat- 
ened to l4>se them the striii;j»!e tor 
raiitieattoii. 

Katitieation s\ as a hard-toimht eiintest m 
nnist or the states. I'he h)ose eoahtitm ot 
the C tMistitution s opponents — w ho came 
to he known as Anti'lVderaiists— had many 
tears ahour the new government, hut thev 
recognized that their most powerful 
weap4?n was the omission ot a declaration 
ot riiii ts. f'hev hammered on the theme m 
one St. re after another, li was the \ tMce 
**t the people themselves that soon eon- 
\ meed che cderahsts that a national hill 
i>f riehts was indispensable. 

I he hederahsts sruck to their C4>re armi- 
ment auainst a hill <>t rights thn>uuhoot 
ihe ratiticatum debates. The l.onstitu- 
tit>n, the\ claimed, granted onlv certain 
powers f(i the ceiurai uovernment and 
there was no need to ti-ar the government 
would or would take more. And since the 
Htate declarations of nuhrs remained in 
force, a federal bill of rights would be 
unnecessary. .\\ Alexander Hamiiron put 
It m ihc I viUrjl^st. 'i or whv declare 
that things shall ni>t be done which there 
ts no power to dor** 

Hut the i>pposition r.osed the tear tl^at m 
the t.ice of the powerful new federal uov- 
ernment, stare vtosernment would come 
to mean \er\ little, h the states i;ot swab 
it>wed up as political entities, the states 
uouid no lonuer be able to protect the 
people's riuhts. 
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J DECLAR.VTION of i; I GUTS .v.t./.. h //v f't'^f^-^raHvcr of 
Th.^ rf^^i people vf Vtrpnia. :;/./. Pec Co'tvcnrioH^ 
^,.y.;,A rt^Ufj jf.v aj/.. ;/. ,-/, / .•/■.;> ; .;At//v. //v 

I . ''T^JI A r all imn jjc l>y n iturc c<in.Ulv free ami > ridqHrndenc, 
X and !wvr cm.^in ittJurcnt rit;ht«. ofuhkln «itrri thcv 
cmcr imo a Uaie oi* l.ttirty. thry cmnot. l>v aiiv rornp-tc}. «fcnri%'c 
or iJivWl itrfirp )awMity; nmirty. the rnioyincti; of life «»c< libcrtv 
nah tlie m?ans oracqiifrinc* nnti imllcfTnig property, and purfuiuff 
anJ oUtatnmi; linppmH* nn I luU iy. 

Thit aU port er h voled in, nnd conf^qticntlvdcrjvti! fmni 
people; that msRinr.ttcs arc Uitir irullcc. aiid fcrvants, onJ-it 
n|J tmte« amcitnbic tc iltr*ii. 

.1. That government is. or ottcht to be, infUttitcd Tor the 
coTimmi l>on^!it, pr.wt'Hon. nnH lUiiritv, ni the people, nation 
or corntTj-intty, rtf all tli^r vAri.>tH modes and farm, jrovcrnmeni 
Unt w Itcfl. M htch h CiipiWe of prrH«cin«; the creatclt decree of 
h ppind^ntifl Gfcty, nnd U nioU efTrdnalfv Cccured n^hiH the 
« M he»e%er »nv governmrm 

nn l h? found tiirtdequtte or rntitmrv to thefc pnrpofi-R. a m.njoriiv 
nl the commiin>f y fmih an m hthhnble. utwlienablc, am! mrfcfenfrMe 
n;;he, to n fomi. .iher, or nl>olirti it. in fuch tiwnncr as fhall be 
jiidgetl moft conducive to the |.iihlick «eal. 

4. That no nun. or il^i ot men. ^re entitled to exclufive ot 
ft jwrme emohtmenf^ or privilc j;e* I'mnt the eotonmittiv, h«t in 
roJihdtT«i.u, «f p«Mick KtMrc^: uhuh, not hemurf«r<rodiMr 
n. jthiro»i.ln theofiiccstifmn-rarutc, legiHator, or jndze. to be 




The Consiitution was to be ratified by 
special conventions called for the purpose 
in ihe states. The big stares of Virginia, 
Pennsylvania, New York and Massa- 
chusetts were crucial. The Federalists 
managed to rusti ratification through the 
Pennsylvania convention in December 
1787. Massachusetts followed in 
January 1788. 

But it was hardly smooth sailing for the 
Federalists. In Pennsiylvania the opposi- 
tion remained united in defeat and issued 
their "dissent"— a minority report propo- 
sing 15 amendments for a federal bill of 
rights. The minority s.iid that such a mea- 
sure was "'indispensable to . . « *those 
inalienable and personal* rights of man.*' 
In Massachusetts the ratifying convention 
itself called* officially, for a federal decla- 
ration of rights. Eventually, four more 
states, including the pivotal New York 
and Virginia, would ratify with a caH for 
a bill of rights. 

In many ways the Virginia ratifying con- 
vention was the key test for the Constitu- 
tion. Virginia was the largest and most fK>w- 
erful state. It was also home to some pre- 
eminent American statesmen, Washington, 
Jefferson, Madison, Mason and Patrick 
Henry among them. In no other state was 
the opposition to the Constitution so for- 
midable. In Virginia, the Federalists 
found Mason, Henry and Richard Henry 
Lee allied against them. 

James Madison naturally took charge of 
the task of winning ratification in Vir- 
ginia. Mason and Henry led the opposition, 
and as the convention opened 'n June 
1788, the two factions seemed evenly 
matched. The Virginia Federalists were 
already persuaded that they would have to 
go along with recommendations for a bill 
of rights to secure ratification. But this 
concession did not go far enough for the 
opposition. Patrick Henry and his allies 
held out for **previou5 amendment/* That 
is, they wanted the addition of prorations 
of rights to the Constitution before Vir- 
ginia would ratify. They suggested ^his 



might even be done in cooperation with 
other states. This might require the con- 
vening of a second constitutional con- 
vention, something the Federalists wanted 
desperately to avoid. So it was promised 
that if Virginia ratified, the new Congress 
would take up the issue of a federal dec- 
laration of rights. 

The compromise proved sufficient— 
ratificarion passed with a few votes to 
spare. After voting, the Virginia conven- 
tion remained in session to draft a series 
of amendments for the consideration of 
the new Congress. The list of articles 
offered the substance of eight of the ten 
amendments which would eventually 
make up the United States Bill of Rights. 

About a nionth after the Virginia conven- 
tion. New York ratified the Constitution, 
the 11th state to do so. America was 
going to have a new government and the 
issue of the bill of rights shifted to the 
floor of the House of Representatives in 
the First U.S. Congress. 
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ttlMlfbi^tto Mtmna of 

I George Mason 
I 0^1792^ has deen 
eaSeit 'The Reluctant 
' Statesman;" "The Man 

mi "The Forgotten 

i fthmtfmg Father." In 1776 
Ite dratted the Virnmia 
Decteratfon ot ffigh.^ 

! tte principal source 

I the federal Bl^ of 
Rtghts-fhe first ten 
amendments to the 

I Constrtutfon. 

! Meson js Known onfy by 
! this smqm portratt done 
at the ifme of his 
mamaqe m 175O. He 
was 25 vears otd. 



George Mason was bom on Meson's Neck on the 
Potomac's Virginia shore in 172S. He died there 67 
years later, at Gimston Hallr the extiuisite mei^ion 
house he had built at the heart of hts SOOO-acre 
ptamatioa fn the year Mason died, Get^e 
VlfesWngton was presMling m Phitade^ia over the 
Federal Government of the new United States of 
America. In times gone by Wlesfttngton and Mason 
had been friends and neighbors. But Mason's oppo- 
sition to the Conr 'tiition had ended their long 
friendship; Washington now spoke of Mason as his 
former friend. When news of tfie death at Gunsion 
HaU reached Philadelphia, the Pr^ant ai^ the 
nation as a whole, scarcely seemed to notice. That 
silence demor^trated the eclipse of George Mason's 
reputation as one of the principal architects of our 
national government, en eclipse which the passage 
of time would deepen. 

In Meson's own time Americans understood his 
importance as the statesman who drafted the 
Virginia Declaration of Rights. Thomas Jefferson 
remembered Mason as "one of our really great men 
and of the first order of greatness," 

Mason's Virginia Declaration had Hifluenced Jeffer- 
son's Declaration of independence. In the months 
and years to come, tirat influence continued. The 
Declaration of Rights and the Constitution of Vir- 
ginia were copied by mar^ of the other American 
colonies after the break with Britain compelled 
them to recreate their state government. The most 
notable offspring of Mason's Declaration of Rights is 
of course the federal Bill of Rights. But In !789, the 
same year our Bill of Rights was drafted, the French 



Revc^on bnAe out and Mason's wcmfs foimd nm 
exprwsion In Pai» in the Declaration of the Rights 
of ftfea this eentmy thcra wimis tf» 
Unit^ Nati(ms' Oeciaratmn of Hun^n l^hts. 
Mason's contributiro to the cai^ of hiiman l3>erTy 
is a remarkable acHevenwn; att the mtro rmarfc- 
able for the ob^wity in which the grm ccmstitu- 
tiomrt^ r«nialra shrouded. As M»^^ blogrepher, 
Roben Ruttond, has olmrvsd, 'Yew docunmns have 

had such a mde nnpact on society amf yet 
brought so titde pub% reo^pvticm 1m tite principal 
author m die Vu^ima Decteratkm (rf Ri;^" 

In the smrnBT of xrst Mason traveled to Phila- 
delphte to attend ttie Cw^titutionat Convention. 
It was the tongest trip of h^ Sfe ^ the ofTty time 
he ever v^mir^ mit^e the bonf era of his beloved 
Virgif^. That m not deter htm» hoiraven from mak* 
ing his presmce felt on the floor at ind^mtdence 
HalL Masm was one of the handful of dategstes 
who c(mmianded the debate But on September \t 
as the weary dela^tes could fmally loA fofwardto 
the end of the Comrention. Mason called for a bt of 
rights to be added to the nearly-fm^hmf Constitution. 
It was voted down. A week toten G^nge Ma»m and 
two other delegates refused to sign the completed 
Constitutioa 

In the struggle to ratify the Constitution, die Feder* 
alists were forc^ tt> acknoM^e ttieir mi^ke in 
oflutting a bid of rights. They prevailed onty witii 
pronnm to amend the Ccmstituticm with guaran- 
tees of mdfvklual tiberti^ Madtsim shepherd^ the 
Bill of Rights am^idments thrw gh Confess in the 
^mmer of 1788. Fiar removal from tite seat of gov- 
ernment, Mason follow^ these developments with 
an underatandable mterest "! have received much 
Satisfaction from the Amerrdments to tiie federal 
Constitution. « . . i cou'd chearhilly put my Hand & 
Hiw»^ to the new Government," he wrote m marked 
contrast \,iz angry vow to chop that hand off. 

D»';ing the Revolution* Mason had said, "If i can 
only live to see the American Union firmly fixed, and 
free government well estabRshed in our Western 
Worid, and can leave to my children but a Crust of 
Bread and Uberty, t shall die satisfied " With the Bin 
of ftlghts jcrined forever to the Constitution, we may 
imagine that George Mason did indeed get his wish. 
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In the spring of 1789, the first Congress 
of the United States under the new Con* 
stitution met in New York. The Represen- 
tatives and Senators from the various 
states had their work cut out for them. 
The Constitution^ though elegant in its 
simpiicity, was little more than a rough 
outline for government. It would be the 
job of the legislature to work out the 
details of how the government would 
really work. 

For many members of the first Congress, 
the creation of a bill of rights, as had been 
demanded by a number of state ratifying 
conventions, seemed a low priority. They 
thought that the Congress had more impor- 
tant tasks, especially passing measures to 
raise revenue such as import and tonnage 
duties. Others saw the need to establish 
the federal bureaucracy including the 
departments oi State, War and the Treas- 
ury, The creation of the federal judiciary 
was another pressing matter. 

Politics, as always, played its part. Anti- 
Federalists, those who opposed the new 
Constitution, ironically were not anxious 
to see a bill of rights proposed, even 
though they had used fts lack as a power- 
ful weapon during the ratification debates. 
In truth they did not want to lose this 
weapon in bargaining for greater state 
power. If a bill of rights were passed^ they 
would be hard pressed to whip up popu- 
lar opposition to the Federal Govern- 
ment. Alt in alt, the idea of spending time 
on amending the Constitution before the 
original plan of governr.'^ent was in force, 
fell on apathetic ears. 



Yet, a bill of rights had one important 
champion. James Madison, the Virginia 
Congressman, took it upon himself to 
keep the issue of the bill of rights on the 
legislative agenda— this in spite of the 
fact that he had originally opposed it. He, 
like many of his Federalist friends, did 
not think a bill of rights was necessary. 
He thought the safeguards built into the 
Constitution itself would protect the peo- 
ple's rights. Besides, Madison also ques- 
tioned whether a bill of rights would even 
work* He doubted thai a '*paper barrier** 
would stop lawmakers, bowing to the 
popular will, from passing oppressive 
laws, especially in times of war or crisis. 
Still, by the time of the first Congress, 
Madison had become convinced that a 
bill of rights would do more good than 
harm. It could help silence critics of the 
new constitutional system and give the 
government a chance to work. 

So Madison became the champion of the 
measure he had at first opposed— a 
national bill of rights. Madi$on*s had 
been a sincere conversion. But it was 
also one much influenced by political 
realities. 

In Virginia, Patrick Henry and his allies 
had succeeded in denying Madison a seat 
in the U.S. Senate and had nearly brought 
about his defeat in a tough campaign for 
the House. The most potent charge they 
leveled against Madison was that he, the 
arch-federalist, still opposed a bill of 
rights. But candidate Madison had recon- 
sidered and could honestly declare that 

*7f is my sincere opinion that the 
ConstitutiSh ought to be revised, and 
that the first Congress meeting under 
it, ought to prepare and recommend 
to the states for ratification, the most 
satisfactory provisions for all essen- 
tial rights 




Madison had been influenced by the per-* 
suastve arguments of hts friend Thomas 
Jefferson, who wrote from Paris "that 
a bill of rights is what the people are 
entitle to against every government on 
earth/* He had also wimessed first hand 
the strong attachment the people retained 
for a bill of rights. And he had decided 
that it could serve to strengthen the 
authority of republican government^ 
while giving the courts new powers to 
protect individual liberties. James Mad- 
ison had carried the Constitution on his 
shoulders for a long time now. He now 
came to the first Congress prepared 
to correct the greatest omission in 
its framing. 

Madison began by compiling amend- 
ments. Eight of the 11 states that made up 
the new government (Rhode Island and 
North Carolina had not yet joined the 
Union) had radfied with proposals for 
amending the Cc nstitution. In all» mr^re 
than 200 amendments had been offered 
by f he state conventions or by the dis- 
siMting minorities of those conventions. 

But the task of rescuing a few essential 
proteaionn from that mass of proposals 
was not as daunting as it might have 
seemed; there was considerable agree- 
ment on a handful of important propo- 
sitions. Madison set to work winnowing 
out proposals which would be difficult to 
ratifyt as well as those which were designed 
to weaken the central government rather 
than protect individual rights. At the 
same time, Madison continued to press 
the House to consider the proposed 
amendments. By pure determination he 
finally got the legislators to agree to con- 
sider his proposals for the bill of rights. 
Though put off before, this time Madison 
would not take no for an answer. 

On the 8th of June 1789, James Madison 
took the floor of the House of Represent- 
atives to propose amending the new Con- 
stitution with a bill of rights. **It cannot 
be a secret to the gentlemen in this 
House/* Madison began, "that, notwith- 
standing the ratification of this system of 
Government . . • there is a great number 
of our constituents who are dissatisfied 

with it ^e ought not to disregard 

their inclination, but, on the principles of 



amity and moderation, conform to their 
wishes^ and expressly declare the great 
rights of mankind secured under this 
constitution.'* 

Madison proposed a preamble and nine 
amendments to be incorporated into the 
body of the Constitution. One of hts 
amendments-- the Fourth— was of the 
neatest importance* it was in itself a 
ten-clause declaration of rights covering 
nearly all of the liberties that would find 
protection in the Bill of Rights. Running 
through the list, Madison's and the 
republic's debt to George Mason's Vir- 
ginia Declaration of Rights is clear. In 
language that would be largely retained 
in the Bill of Rights^ Madison's inclusive 
fourth article offered h^dom of religion, 
speech, press and assembly. It also cov- 
ered the right to bear arms and protection 
from quartering of troops. It contained 
protections from unreasonable searches 
and seizures, excessive bails and fines, 
and cruel and unusual punishments. 
Finally, the all-purpose Fourth guaran- 
teed die right to due process and to a 
spf edy public trial. 

The preamble Madisr.i offered was also 
adopted from the Vi ginia Declaration of 
Rights. It was a simpie "^declaration, that 
all power is originally vested in, and con- 
sequently derived from, the people," who 
retained always the right to change or 
replace the government under which they 
had agreed to live. Madison did make one 
significant departure in the language of 
the Declaration of Rights - **oughf '* and 
"ought not" was changed to read "shair* 
and ''shall not" in the Bill of Rights. 

Some of the other elements of Madison's 
plan are less familiar. He proposed ^ oair 
of articles defining Congressional reprt- 
seiitacion and pay, and another limiting 
the right to bring law suits against the 
government. These three measures vtrere 
not ratified by the states. 
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The first ot the It children of a prosperous Virginia 
tobacco planter, James Madison was bom in March 
1751. He was one of the youi^er members of the 
extraordmarv generation of statesmen that Virginia 
gave the republic. In the year Madison was bom, 
George Mason was already 26 years old, Vtoshing- 
toi was 19, and Thomas Jefferson a boy of 8. 
Madison shared a common heritage vwth these 
man. one of solW privHege rooted in the colony's 
ancient trinitv of lend, slaves and tobacca But 
James Madison's life changed from the common 
pattern when he left Virginia to attend the CoBeoe 
of New Jersey, now known as Princeton Univefs,r, 
From an early age Madison had distinguished him- 
self as a scholar. He read voraciously alt his life: 
history, philosophy, lltBrature, natural history, law 
and theology. And he could read in latin, Qreek, 
Hebrew, French. Spansh and Italian. He collected 
books, extracted notes and passages from them, 
cataloged and arranged them. He longed throughout 
a lasting public career to return to a life of quiet 
study at Montpelier, his elegant home in the foothills 
of the Blue Ridge Mountains. Such retiremem was 
not soon in coming. For although so sickly as a 
young man that he predrcted he could not "expect a 
mg or healthy life/' Madison was to attain the age 
ofK and to wve as Secretory of State and fourth 
President of the United States. Indeed, evidence of 
James Madison's remarkable vigor of mind are pre- 
served In the Constitution and the Bill of Rights He 
has been called "the father" of both those Ameri- 
can charters. 

He earned his BA at crilege in only two years by 
means of what he called "an indiscrete experiment 
of the minimum of sleep & the maximum of applica- 
tfoa" Madison then came home to Virginia, where 
he passed a few years in "feeble health," and siud- 
(ed the law, though without any strong inclination 
towards a legal career. Then suddenly the sound of 
gunfire at Lexington and Concord launched James 
Madison on his life's work. 



"On tire commeflcement of the dispute witi\ 6r«at 
Brftam," he recaHed in an autobii^riipMeal sketch 
written 60 years later, llj entered with tfie prevail, 
ing zffii ano the Aira^an Csim; urafer very 
early and strong imiNBSsiORs In favour of Liberty 
taj CMI & Rel^mis . ..." it was "In the spring of 
1775. Madison continued, that he "Ww inttiated 
into the polilical career by ,. . electiontothe 
IVirpnia] convention, which formed the original 
Constitution of the State with the Declaration of 
Rights ... and which instnicted her deputies in fdte 
Continentall Dmgress to propms final separation 
finom 6. Sritaai . . . ." 

This was an initiation indent. The 25-year-otd 
scholar found honself a manber of the celsbrsted 
Wrgmia COTventitw. which counted as its achieve- 
ments draftmg the Virginia Declaration of R^hts 
and tha state's new constitution, and making the 
momentous decision to break once and for all 
with Britain. 

In this first appearance upon the public stage, 
Madison exhibitsd a characteristic devotion to chni 
Bberties when he moved for an in^ortant change in 
George Mason's clause on religious toleration in the 
Declaration of Rights. Mason, as Madison ramem- 
bered it, "had inadvertentiy adopted the word 
toleration." The change that Madison suggested 
and the convention agreed to ". . . declared tiie 
freetfom of conscience to be a netursl and aftsoA/ta 
right" The distinction between religious Mamion 
and religious /Sree^wn is an important one. Tolera- 
tion was gowrnmental permiMion for dissenters to 
practice religior» other ti»an an established ma 
church. Religious freedom, on the other hand, was 
no gift from the powers that be, but rather a funde- 
mentat human right 

At the Virginia Convention in 1776. young Madison 
had managed to Impress some weighty comjwny. 
He was gwen a post in the state government virfiere 
he soon became the friend of Virginia's governor. 
Thomas Jefferson. It was the beginning of the most 
fniitful political coltaboration in American history. 
The beginning of tf»e Jefferson-Madison collabora- 
tion can also be seen as the birth of the 
Democratic-Republican party which would dominate 
national politics throughout the republic's early 
yaars. Its reign lasted from tire election of Thomas 
Jefferson in fSOO titrough the end of James Mon- 
roe's presidency in 1825. 
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Ifl 1780 MadiscHi as^mted nation^ r^»n»tt>HftiK 
for th9 first time when he took a seat m the Conti- 
nemai Con^i^ in PMIad^ia. Ha sarv^ thnnish 
the <^ of tha Revotutiat In the proc^ he t^m^ 
first hand about tN weadnes^ of ttm Articles of 
Confederation as a basis for natiimat govamment 

By this tims, Maifison had d^itt»i tmsoS com* 
pletaly 10 the cati^ of Imrty ami to the (miptsi^ 
that an American reptdde coutd ttte imftd to a 
tmi and enBshten^l era of ^-govemmmL But 
fimthe repubBc needed an effecthre nathmai gov- 
emm^ Madison set to worti to sro ttrat it (me. 
lUtedison canied tte Co/istittition of the United 
States his shouidera and m hb head for y^rs. 
He was the mov^ sf»rit behM the Mourn Vsmon 
(George WashH^ton's hofro) C^r»tce in ITffi and 
tto ArmapoHs Convention in mOL The tm prebm* 
f^ry meetings resulted in the Coi^^dftitionat 
Convention* 

Maifison had prepared with his usual diRgence. He 
had Jefferson to buy for hbn in Far^ ''rare 
and vafuabtetoids'' that might throw 0^ on the 
general coratitutiim ... of the several confeder- 
acies that have eoosted" From his reading he fitted 
up a nolBb(»A he titiimt ''Of Ancient ami Modem 
Confederaci^'' James Madi^ dimtinated the 
Convenfion. Another delegate left a good guick 
sketch of the 3&-year-oid fMlosopher-statesman 
which began, '*Mn Maifmim is $ character who has 
fong baan in pubSc and is vary ramarkatia 
every parson seems to aeknowMfa his graatnass. 
Ha Memte togatiwrthaprofbumt ^riitician with tha 
Scholar. In the managamam of r very great question 
he avitfentty took tha lead in tha Conyention — ' ' 

But Madison failed to lead on the Issue of a national 
Nit of rights. A few days before the Convention 
ended, the delegates made tiie mistake of vot; 
down George A^rson's proposal to mclude a decta* 
ration of rights. It was at that James Madt^and 
the Federalists could do to secure the Constitution's 
ratification. 

At the crucial Virginia ratifying convention in June 
1788, the leading spokesiron for and against tfte 
Constitution were Madison and Patrick Henry. The 
two offered an interesting ccmtrast it was oteerved 
that Henry could keep an audimce spetttound for 
hours, but that afterwanis his listeners had trouble 
remembering what he had said. Madison, on the 
other hand, spoke so sofdy it was hard to hear him 
across the room. He offered no verbal fireworks. 
But when Madison took his seat the audience 
could retrace the progression of his reasoned argu- 
ments, in the end, Virginia ratified the Constitution, 
89 to 79. 

It was during the ratification contest that Madison 
made his most original contribution to constitutionai 
theory. He argued that self-govemmmt could thrive 
in an extended republic because, not in spite of. 
such a nation's s»ze and diversity. M(»st of history's 
classical republics l^d been city-states small 
enwgh for the citizens to gather together to govern 
then^eives. The prevaifing theory held that a large 
nation— and the American states comprised a very 



large nation indeed— could be ruled onfy by a des< 
pttie govemn^ strong enough to ext^ its 
pmivers across the disttinc^. But Ma(fis(m argued 
m the i^g^ of Tha FedaraUstthm. in America all 
tha authority of government would be derived from 
the |»ople, from tte society. . . The wxcieiy itself 
will to broken mto ^ many parts, interests and 
classes of citizens, that the rights of indhdduals, 
or of tiie minority. wiU be in little danger . . . /' 
he wrote. 

It was ai^ during the ratification struggle that 
Mad^ reccmsidered his stamt cm a national bill 
of rights. He teamed, as be said in Ns speech 
intnMtudng the BID d Rights amendments in 
Odngress m June 8, 1789, 

tfmt tha great ntass of tha people who 
opp^d [the Constitutionl di^^ed it 
because it did not contain effectual 
prov^ns against tha encroachn>ants 
on particular rights . nor ought wa 
to cof^ktor them safe, while a great 
number of our Mow<itiiens think 
thasa securities necessary 

James Madison was new futly convinced that 

1/lfa ought. . . Ito] express^ declare 
the great rights of mankind secured 
under this constitution," 
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"A of tte lAriArt pM of ^^gh^ 

M»tv <rf thB pmwrpal fOundBrs of the 
United Stst^— Incfuding Virginians like 
WMiingftm. Jefferson, Mason ant) 
Maifison— were bom into a mrt6 in wtilch 
slavery had been woven mto the fabric of 
society for generations. 

The cartmjche (rf the Jefferson-Fry Map 
shows haff naked slaves attending 
prosperous tobacco planters in some 
London amst's notion of a Vrrgtms port. 
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Of greater significance^ however, were 
two other proposals which were the work 
of Madison atone* The first made explicit 
the separation of powers in the Constitu- 
tion's definition of a government of exe- 
cutive, legislative and judicial branches. 
No branch, it said, could exercise the 
powers assigned to another branch. Even 
more controversial, because it sought to 
limit the power of the states, was the pro- 
vision that 

**No State shall violate the equal 
rights of conscience^ or the freedom 
of the press^ or the trial by jury 
in criminal cases/"^ 

Both of these measures would die in 
Senate debate later that summer. 

(The idea of giving the central govern- 
ment power to protect the rights cf 
citizens against encroachments by the 
states finally became the law of the land 
in two of the "Civi^ War Amendments/* 
The Fourteenth (1868) stated that "No 
State shall make or enforce any law 
which shall abridge the privileges or 
immunities of citizens of the United 
States/* nor deny them due process. The 
Fifteenth (1870) extended federal protec- 
tion to the right to vote.) 

Another of Madison*s ideas did survive. 
To address the concern that only rights 
listed in the amendments would be pro- 



tected, Madison proposed what would 
oecome the Ninth Amendment: *'The 
enumeration in the Constitution, o 
certain rights, shall not be construed 
to deny or disparage others retained by 
the people." 

After debate in the House, Madison's 
collection of amendments was passed, 
redrafted as 17 articles. One significant 
change placed the amendments as a list at 
the end of the Constitution, rather than 
weaving them into its text as Madison 
had wished. This assured that the Bill of 
Rights would stand as a charter in its 
own right. It also made the ten amend- 
ments memorable as the republic's 
catalog of liberties. 

Next the Senate had its turn. After further 
delay, a conference of both Houses pre- 
pared the agreed upon text of the twelve 
amendments to send to the states for rat- 
ification on September 25, 1789. 

Appropriately it was the ratification on 
December 15, 1791 by Virginia— home of 
Madison, Mason and Jefferson— that 
made the Bill of Rights an organic part of 
the Constitution, the supreme law of the 
United States of America* 
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JOHN MARSHALL 
AND THE POWER 
OF JUDICIAL REVIEW 




Justice Marst>aH fatts from 
tadder tn law Mbrary and 
gasps. **l was floored. " 



Though ihe Bill of Rights was ratified, it had 
linle immediate effect. The country concen- 
trated on economic recovery and expansion. 
The new government was preoccupied with 
creating the mechanisms for running the 
nation, determining what povcrs each of the 
branches should have, and fears of interna- 
tional conflict, first with Britain and then 
with France. 

The French Revolution of 1789 did briefly 
bring the issue of rights to the forefront. The 
Federalists feared that the violent bloodletting 
and calls for "liberty, equality, and fraternity** 
which marked the overthrow of the French 
monarchy, might spread to America* These 
fears became more real when Napoleon came 
to power and his conquering armies spread 
and imposed the Revolutionary ideas across 
Europe. The events of the 1790s also brought 
large numbers of French radicals to the United 
Stares eager to share their ideas. In response, 
the Fcderahst-controUed Congress passed the 
Alien and Sedition Aas in 1798 to expel 
French "agents** from the United States and 
make anti-government speech and press a 
crime. Federalist appointed judges were more 
than willing to convict people accused under 
the statutes. 

In response, the state legislatures of Virginia 
and Kentucky passed resolutions drafted by 
Madison and Jefferson respeaively, declaring 
the federal acts unconstitutional. While the 
Federal Government arguably had the consti- 
tutional power to pass the Alien Act, the First 
Amendment denied Congress the power to 
abridge free speech or a free press. In declaring 
the acts invalid, Kentucky and Virginia 
asserted a claim to states* rights which would 
erupt many times in American history. The 
Alien and Sedition crisis passed when the Fed- 
eralists lost the presidency and Congress in the 
elections of 1800. But, the issue of the mean- 
ing of the First Amendment, especially in times 
of war or crisis, was not resolved and would 
come up again in future years. 

This episode also demonstrated the weakness 
of the U.S. Supreme Court. It had little power 
or prestige. Packed with Federalist justices, it 
could hardly have been expected to overturn 
the acts of a Federalist congress or president 
and was more interested in increasing federal 
power than in restricting it. One Federalist- 
appointed Chief Justice, the fourth, changed 
all that. His name was John Marshall. 
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Marshall took office in 1801, appointed by 
President Adams. He won Senate approval 
only by a very narrow margin. Most expected 
him, like his predecessors, to serve only a short 
time. But when he retired in 1835, the Supreme 
Court had taken its place as a braidht of govern- 
ment equal to the others. MarshalFs chance to 
prove himself and the Court came with the 
case of Mar bury v. Madison in 1803. 

William Marbury had been appointed a justice 
of the peace in the District of Columbia by 
Presid^t Adams in the last hours of his admin- 
istration. Unfortunately, the appointment was 
not delivered to him by the time Adams left 
office. The new president, Thomas Jefferson 
ordered the then Secretary of State, James 
Madison, not to deliver the appointment* Yet, 
the Judiciary Aa of 1789 had given the Supreme 
Court the power to order judges and govern- 
ment officials to aa, Marbury, relying on this 
law, sued to get his appointment. 

Marshall, in his famous opinion, agreed that 
Marbury had a right to the appointment. 
He ruled, however, that the Supreme Court 
did not have the power to order Madison to 
deliver it and make it official. The section of 
the Judiciary Act in question, he determined, 
violated the Constitution by giving the Supreme 
Court a power it did not have. He went on to 
hold that when a law conflicts with the Con- 
stitution, it is the duty of the Supreme Court 
to overturn it. In giving up one power, Mar- 
shall carved out for the Court, a much greater 
one: the power of judicial review. 

Yet, the Supreme Court under Marshall would 
not use this power to expand individual rights. 
In fact, near the end of his service on the 
Court, a case arose that would put the Bill of 
Rights to sleep until after the Civil War. In the 
case of Barron v. Baltimore m 1833, the aging 
John Marshall wrote an opmion which ruled 
that the Bill of Rights could not be used to 
invalidate a state law or aaion* States were 
free to pass laws forbidding free speech or 
iipholding slavery, and the federal courts were 
powerless to stop them. Only state constitu- 
tions and courts could provide a remedy. Not 
until the 20th century would the Supreme 
Court, using the power of judicial review, 
rediscover the Bill of Rights. 
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Only about seventy-five years, a single 
lifetime, separated the adoption of the 
Constitution and the passage of the Con- 
stitution's 13th Amendment that outlawed 
slavery in the United States forever in 1865. 
By every measure— population, wealth, 
territory— the nation had grown enor- 
mously in that lifetime. Pacing the nation^s 
growth had heen the rise of American sla- 
very. There were about 650,000 slaves in 
1787; more than four million in 1865. By 
the outbreak of the Civil War, the terri* 
tory of the stave states was greater than all 
the 13 colonies in 1776, Attitudes towards 
slavery had also changed. If many of the 
republic's founders had been slaveowners, 
few of them could have been described as 
defenders of slavery. Men like Washington, 
Jefferson, Madison and Mason hated 
slavery, but they saw no immediate pros- 
pect for bringing it to an end. They 
hoped that slavery was destined for a 
natural extinction. 

As the nation aged, debate on slavery grew 
more heated. Nothing fueled the debate 
as much as the country's westward ex- 
pansion. Territorial expansion was a dyna- 
mic central to American nationhood. In 
the lifetime between the Constitution and 
the Civil War the territory of the United 
States grew fourfold. Each new state 
admitted to the Union threatened to upset 
the political balance of power between 
the slave and free states. A series of Con- 
gressional compromises over the admis* 



sion of new states served to postpone a 
showdown between the free and slave 
factions in the United States* 

But by the middle of the 19th century 
American slavery was attacked and 
defended with rising anger* The uncom- 
promising opponents of slavery— the 
abolitionists^ were perceived as radical 
by mrny Americans. They said plainly 
that slavery was evil; sometimes they said 
the slaveowners were evil too. Many abo- 
litionists were willing to break the law to 
fight slavery. Some of them called the 
Constitution a "covenant with death," 
and preached ^*no union with slaveown- 
ers." Slavery's defenders in their turn 
twisted reason to brace up strange j 
theories— that slavery was the will of 
God, that slavery was a '"blessing" for 
both races, that the liberty and equality 
white Southerners were presumed to 
enjoy rested on the condition of the sub- 
merged class of people who had no rights 
at all. There is of course little evidence 
that the black people of the South were 
ever persuaded by such ideas as these. 
They had been resisting their enslave- 
ment for decades and quickly saw that 
the Civil War was the chance to seize 
their freedom. 

By the time Abraham Lincoln challenged 
Stephen A. Douglas for the Senate in 
1858, it had become clear that the foun- 
ders* hopes for a peaceful end to slavery 
was not to be* In the most famous of his 
debates with Douglas, Lincoln eloquently 
expressed the fears of many when he pre- 
dicted that a crisis was now inevitable: 

"A house divided against itself 
cannot stand.** 

I believe that this government cannot 
endure^ permanently half slave and 
half free. 

I do not expect the Union to be 
dissolved-- 1 do not expect the house 
to fall— but I do expect it will cease 
to be divided. 

It will become all one thing, or all 
the other. 

Abraham Lincoln thought his second 
inaugural address his finest literary cre- 
ation. Delivered March 4, 1865, just six 
weeks before his murder, the brief speech 




became President 
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Harper's W&ekty offers a 
hopeful vrew of Atican 
Americans casting Tfie Fir 
Vote " A cf sttsman. an 
educated man and a U.S. 
cavafry trooper stand in tin 
beneath the stars and strip 

Many Americans, particula 
in the North, were warm 
supporters of the freed 
people. The Bepubftcan Par 
which now dominated 
national government, pushe 
through the 14th and tSth 
amendmems to the 
Constitution m 18^ and 187 
These measures confimted 
the cittrenship of African 
American men and made tt 
right to vote the supreme U 
at the tend. 

But despite the optimism 
of the years immediatelv 
foftowing the Civil Vfen 
black Americans were to b 
dented tfteir rights for 
decadeft to come. 
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By tiie tone Abraham Lincoln and Stephen A 
Oau9ids comentfed for the U.S. Senate m the 
n& Jon had naarty reached the end of compFommes; 
the final tragic cnsis over stavery was at hand. 

Lincoln lost ttie Senate election to Douglas. He 
prepared this outline of his postttons on the issue of 
^negro eauality" for the use of a supporter during 
the campaign. In the opening displayed here. Lmcoln 
saM that 

■ . r r thff^ the nejro ts mcMect m the wonf 'men' 
used in the Decfaratfon af independence . " 





VE SHALL 




tlmiy in tto Unittd Stattt, tomslr copy ^gneil 
by Abratecs Uocolot, Wot Pkirttem Ktimitai 
(tef^la md ottitft, dctid 12 Mmtiy no. 

The t3th Amendment completed the destruction of 
slavery begun by the Emancipation Pfoclamatfon. 
bncoln IS known to ha^: sfgned about a do?en such 
souventr copies of the t3th Amendment. 



BESTCOPYAVASUBLE 



is best remembered (ot its final sentenra 
beginning, '*Widi malice toward none; 
with charity toward alL . . But l^fore 
reaching that soaring call for national 
recondliatton, Lincoln revealed what he 
had come to see as the meaning of the ter- 
rible civil war which had passed over the 
land in the four years since he had first 
sworn the oadi to defend the Constitu* 
tion of the United States. 

Abraham Lincoln's anguished refleaions 
on his country*s ordeal had sent him 
looking for a>mfort in that old human 
trick of imagining that suffering has a 
meaning, a purpose and an end. Lincoln 
found that meaning in slavery and the 
justice of God: 

Slavery was a crime and the crime of 
slavery lay at the heart of the war. 
All Americans, north and souths 
shared in the guilt. It was upon 
all of them that God had visited 
His terrible punishment 

In the second inaugural address, Lincoln 
reckoned the cost thus: 

Fondly do we hope --fervently do we 
pray ^ that this mighty scourge of 
war may speedily pass away. Yet^ if 
God wills that it continue until all 
the wealth piled up by the bonds- 
man's two hundred and fifty years of 
unrequited toil shall be sunk, and 
until every drop of blood drawn with 
the lash Shall be paid by another 
drawn by the sword, as was said 
three thousand years ago, so it still 
must be said, '*The judgments of the 
Lord are true and righteous altogether. " 

Lincoln understood that slavery was the 
tragic flaw that united, as well as divided, 
all Americans. Slavery was the dark 
reverse of the coin of liberty the founders 
had bequeathed the republic. Those men 
remained the most brilliant generation of 
statesmen the nation had brought forth* 
The revolution they made had changed 
the history of the world. Bttt their revolu- 
tion's noble principles were mocked by 
the continuation of human slavery in the 
new country. They could find no solution 
even within the sweep of their vision. In 
the end they had made an enormous com- 
promise. It could not be hidden by the 



Constitution's vast silence^ with its hand* 
ful of oblique references to *Tersons held 
to Service or Labour" and its outlawing 
of the African slave trade in 20 years. 

If slavery was the republic*s original sin, 
miemption extracted a fearsome price. 
The Civil War ransomed some four mil- 
lion black Americans ^m their ancestral 
caprivity only after four years of the most 
deadly fighting. More than 600,000 
American soldiers lost their lives, yielding 
the grim ratio of one man destroyed for 
every six people the war set firee. That 
these casualties were inflicted on a popu- 
lation of only 32 million assured diat the 
waves of grief and desolation washed 
over every part of the land* Even after 
more than a hundred years and two great 
world wars, the number of Civil War 
dead still exceeds the total, combined 
losses in every other war the United 
States has ever fought. And that war 
cost billions of dollars at a time when 
20 U.S. dollars bought an ounce of gold. 
('*Slave property" alone had been valued 
at two to three billion dollars in 1860.) 
Lincoln had known that the nation would 
suffer terribly. 

Abraham Lincoln hated slavery. "If slav- 
ery is not wrong, nothing is wrong,^* he 
said, but he accepted that as the founders* 
dilemma. He knew that the Constitution 
they had framed gave the Federal Govern- 
ment no power to interfere with slavery 
in those states where it had taken root. 
He held to this principle for nearly all of 
his political life and for about half his 
presidency. Although it was a calculated 
political statement, Lincoln could hardly 
have been more clear when he said that 
his "paramount object in this struggle is 
to save the Union^ and is not either to 
save or to destroy slaver; . . • /* Before 
the war, Lincoln had believed, like many 
others in the new Republican parry, that 
the government could do no more than 
exclude slavery from new states an^^ terri- 
tories. Then they hoped that, confi'ied to 
the South, the peculiar institution «vould 
dwindle towards a natural exrinaion. 

The war changed all that. 
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Roger Snmke Taney was bom m 1777, the year after 
the Declaration of independence was signed. He 
died in October when the most celebrated 
assertion of ^at document— that all men are created 
equai— was being vindiceted by the force of arms. 

The Supreme Court had a Southern, prt^lavery 
mdfority in tK7. Chief Justice Taney in particular 
believed that the South's way of Kfe was threatened 
by abolitionism and by growing Northern povmr. 
Taney was cievoied to the defense of he saw 
as his section's rights. Ftrsn among tho^ rights was 
the preservation of slavery. He saw any attempt by 
outsiders to tamper with siswry, or to seek to 
resect its spread Into the territories as ii^ngement 
on ti)e rights of property. During the veers before 
the Dred Scott decision, Taney, tike nmny other 
Southerners, became convinc^ ^st he was wit- 
ness to a vast and malignant cor^iracy to pervert 
the republic the founders had created. He sav^ in 
the Ored Scott case, the chance to deaf a erusNng 
tkm to the antislavery movement Scott, a slave* 
tmi been taken by his owner to Illinois, a free state 
and theii back to Missouri, a slave state. Since 
he had been a resident of free territory, he sued 
for his freedom. 



With his ruling in the case, Taney aimed to establish 
as few nothing less than the prmcipfe that the Con- 
stitution protected staveiy, denied citizer^vp to 
b^cks foreven and gave govemm^ no power to 
restrict tiie spread of sfavaiy in the federal territo- 
ries and the new statM which would be created 
tiiere. 

The reaction to the Court's decision was immediate 
and fn){»s^on^. Southerners boasted that their 
right to dave property \ras nw the taw of the land. 
RepuUieens and odier opponents of slavery dtought 
not They too sew a great eor^imacy operating in 
American affairs, a ccsisplrBcy to flxtend and main* 
iBm ^avery. In Ns celebratnt Itouse divided" 
speech during the Uncoki-Oougias d^xates, 
Abraham Lincoln wam^ that slavery's advucates 
ii«anded to ''push it forward, tiH It shaH become 
lawftii in a// the Statn . . . North as weK as Souths 
That was a result many in the North refused to 
accept The legislature of several Nimhem states 
passed rescdutii»^ condemning the Ored Scott deci- 
sioa R^ubticans announced tifretr determination 
to win the presidency in 1880 and overturn the 
deci^on in a reorganized Supreme (^urt 

It had long been an article of faith for many mode- 
rate opponents of slaver/ that confined to the Old 
South, slavery would gradually die out without 
upheaval or bloodshed. They had been wtlKng to 
stand aside and wait for such an outcome. Nmr it 
appeared that slavery had to be vigortni^ attacked. 
Ftother than resolving the crisis over slavery. Judge 
Taney's decision rn Dr9(t Scott tc SarHthnl (1857), 
had brougm the nation's two opp(K»ng factions 
closer than ever to political stalemate. 

Judge Teney died just before Lincoln's re-election 
in 1^, not knowing the outcome of the great Cm\ 
War then raging across the land. Perhaps he did 
know ti^at his attempt to defend the Soutii and its 
way of life with the Ored Scott decision had has- 
tened the coming of the cataclysm which was 
sweeping the old South away. 




Roger Brooke Taney. 
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On the first day cf 1865» President Lincoln 
issued die Emancipation I^oclamatton as 
a military measure by the "Commander- 
in-Chief ... in time of actual armed 
rebellion gainst audiority and govern- 
ment of the United States ....** The 
Proclamation was part of a strategy to 
crush the Confederacy without making 
more enemies in the slave-owning border 
states. It proved a most {Kiwerfui weapon 
of war. Many saw an irony in the Presi- 
dent's prodaiming freedom for slaves in 
only those regions still in rebellion, that 
is, only in places where the government 
had not the power to enfora its will. 
Still, it would not belong before the grand 
armies of the republic, eadi trailing its 
throng of newly-freed people, advanced 
across the doomed Confederate States of 
America. More than two years remained 
until the last Southern army laid down its 
arms, but the Emancipation Proclamation 
had aheady served slavery with a writ of 
execution. African Americans throughout 
the South, {Mopie who had been working 
at their own emancipation through gener- 
ations of Kcape and resistance, had no 
doubt at all as to the meaning of the 
Proclamation. 

Article Xm 

Section 1. Neither slavery nor invol- 
untary servitude, except as a punish- 
ment for crime whereof the party 
shall have been duly convicted, shall 
exist within the United States or any 
place subfect to their jurisdiction. 
Section 2. Congress shall have power 
to enforce this article by appropriate 
legislation. 

It was the Senate Judiciary Committee, 
chaired by Illinois Republican Lyman 
Trumbull, that proposed the actual word- 
ing of the 13th Amendment. But the 
resolution echoes the language Thomas 
Jefferson had used in the Northwest 
Ordinance of 1787 to outlaw slavery in 
the Ohio Valley wilderness. 

The 13th Amendment sailed through the 
Republican-controlled Senate in April 
1864. But it wasn't until half a year later, 
on the last day of January 1865, that the 
House passed the resolution and sent it to 
the states for ratification. Northern vic- 
tory in the war was now a certainty. That 



the courage of tens of thousands of black 
soldiers with rifles and bayonets had 
helped assure that viaory gave a renewed 
fervency to the calls for universal 
emancipation. 

History was made on the day the votes 
were counted and Congress passed the 
13th Amendment; everyone knew some- 
thing very important had happened. A 
Republican Congrmman described die 
rejoicing beneath the dome of die 
Capitbi: 
Members foined in the shouting 
and kept at it for some minutes. 
Some embraced one another, others 
wept tike children. I have felt, ever 
since the vote, that I was in a new 

country 

The amendment sriU needed rarificarion, 
but no one in the Capitol doubted that 
slavery had been dealt a death blow in 
that place and in that hour. 
It was not unril December 1865 that rat- 
ification by three-quarters of the states 
bound the 13th Amendment to the Con- 
stitution, and by then Abraham UncoUi 
was dead. 

While the 13th Amendment ended slav- 
ery, it did not guarantte those freed of 
full participation in American life, the 
protection of law or the rights of cirizen- 
ship. In truth, a number of southern 
states had passed what were called 
"Black Codes," which were designed to 
keep blacks in an inferior position. For 
example, in Mississippi, freed slaves were 
barred ^r^^m any business except "hus- 
bandry without rspecial license and 
were not allowed to rent property exapt 
in towns and cities. The second part of 
the 13th Amendment did give Congress 
the right to enforce the end of slavery 
with "appropriate legislation." In face of 
the Black Codes, the Congress passed the 
Freedman's Bureau Bill and the Civil 
Ri^ts Act of 1866. The latter declared 
that all persons born in the United States 
were citizens, except Indians who were 
not taxed, and outlined certain rights 
everyone should have. Hiey included the 
right to make and enforce contracts, to 
sue. to inherit property, to own and sell 
property and have the equal benefit and be 
subject to the same laws as white citizens. 



ProtBstar remembers 
Martin Luther King, 
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Supreme Court Outlaws 
Segregation in School ^ 
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In this there was a problem. Opponents 
of the Act, including President Andrew 
Johnson, pointed out that under the Con- 
stitution, only smc$ had the power to 
define the ri^ts of their dtixens. This 
was not one of the powers panted by the 
Constitution to die Federal Government. 
To overcome this constitutional argu- 
ment, (at the same time Congress was 
working on the Civil Ri^ts Act) it con- 
structed another amendment to the 
Constitution: the 14th. 

The 14th Amendment declared diat all 
persons bom or naturalized in the United 
States were citizens of the nation and of 
the state where they lived. The Amend- 
ment also placed significant restrictions 
on the power of the states. ''No State 
shall make or enforce any law which shall 
abridge the privileges or immunities of 
citizens of the United States; nor shall any 
State deprive any person of life, liberty, 
or property, without due process of law; 
nor deny to any person within its jurisdic- 
tion the equal protection of the laws/' 

To be re-admined to statehood, each of 
the southern states that rebelled during 
the Civil War would have to ratify this 
amendment. By 1868, the 14th Amend- 
ment was declared to have been ratified 
and it became the supreme •aw of the 
land. In future years, this Amendment 
more than any other would define and 
expand the rights of Americans. 

But the Republican Congress had no^ ^ ^ r 
finished its work in amending the Con- 
stitution. It also wanted to assure that 
blacks would be able to vote in southern 



state elections. Once they could vote, 
reason^ the Congcess, elected officials 
themselves would have to afford them the 
protections and rights of citizens or fear 
being removed from office. The amend- 
ment read: 

*The right of citizens of the United States 
to vote shall not he denied or abridged by 
the United States or by any State on 
account of race^ color, or previous condi- 
tion of servitude/' 

Again the Congress got the power to 
enfor^ dbe amendment and die rebel 
states had to ratify it before diey could be 
re-admitted to the Union. The 15th 
Amendment was finally ratified in 1870. 

The scars of the Civil War did not quickly 
heal, nor did the rights guaranteed by 
the new amendments erase the 250-year 
legacy of slavery for those who had suf- 
fered under it or for their descendants. 
Sdu, the amendments planted seeds 
that would bloom a century later when 
the modem civil rights movement would 
move America closer to the promise of 
equal prc^ ection of law for all. 




Whrte suffBrnof ami racism 
dirf not 0nd with tfie Civtl Wsr 
as niotfem KKK and Nazi 
mmters demonstrate. 





Frederick Douglass 

The lite of Fretlerick Douglass the great African 
American steteman, eneompe^ed the most 
momentotts years of his peojrfe's long history in 
America. He had been bom a ^ave about 1817 tn 
the stave state of MaryiaRd during the prwkJency 
of slaveowner James Monroe. As he grew to 
manbwwf, the Swrth's "pecufiar institution" vras 
flourishing and steveowners were beginning to be 
poss^sed of a new confidence about the future of 
a culture based on slavery. When Frederick Dou- 
glass died m 1895, stavefy had been extinct for 3D 
years, but his people were stiH not free, despite the 
promises of •the Chril W^r Amendments"-the XSth, 
i4th and 15th amendmemsto the Constitution. 
Gh^n ttw name Frederick Augustus Washington 
Bailey, he started calBng himself Dougtess to throw 
off siavehunters after he escaped from bondaga 
The ftjgitive slave's first puWIc appearance came in 
1841 when he rose te address an audience in Mas* 
sachusetts. The effect was electrifying. Douglass 
presented the striking flpre of a tall, handsome 
man possessed of a fine speaking voice, a leonine 
head and Bon's fierce detennination to match. Fre- 
derick Douglass told the story of his own life in 
slavery, the brutal treatment he had suffered, his 
struggle to teach himself to read, his longings for 
freedom and his two escape, the second a suc- 
cessful one. The turning point of Douglas' personal 
history probably came the day he fought back 
against an overseer bent on whipping him, ftKcing 
the man to back off. He learned that resistance v^s 
p<»sible, even in slavery. Douglass' account impres- 
sed all who heard it and he soon became a paid 
employee of the Anti-Slavery Society. 

When the Civil War came. Douglass rejoiced that 
the "slaveholders themseh^es have saved our cause 
from ruia" He was always a step or two ahead 



of his time and said from the beginning what many 
Anmricei^ were stiD um^tting to admit'-that 
slavery was the root cau^ ol ttm great American 
cmffict He tms ccmtemptuow of Abraham Un- 
cotn's attempts to conci^ me Smith durmg the 
eariy montte of Ins pr^jdency. Itm4gtes gret^ 
the En^ndpation Piedamation, hmfever, ^ a s^ 
that the war WW". no loi^ a mere strife for 
territory or dominion, but a contest of clvitizatton 
against barbarism." 

He had from the ^rt urged that btecks be enlisted 
as Unim ^ildlers, recognizkrg not only tttst such 
actim ccmid ha^ Northern vfctory, but at^ that it 
would be more difRcutt to deny tire rights of citizen- 
^p to men who had worn the uirtform of the United 
States. Aftfnwgh Northern leaders were at fir^ 
reluctant, it wos not long before black respmwts 
were being fielded. About moOO African American 
men eventually ^ service, representmg a signifi- 
cam part of the tm\ Union enttslment Douglass 
helped recnirt somB the reglmwns and he argued 
agaifM discri»mnation in pay and duties, and urged 
retaliation against Confederate murder and enslave- 
ment of black prisoners of war. 

A few weeks before his death in 1^ Douglass was 
asked what advice he would give to a young black 
Americaa "Agltatel Agitatef Agrtatef" the old man 
answered. 




Frederick Douglass. 
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In the late 19th and early 20th centuries, 
the history of the Bill of Rights shifted 
from a focus on the ideas contained in the 
amendments themselves to their practical 
meaning to the lives of Americans. The 
country was changing. Urbanization, indus- 
trialization, and immigration created new 
and often conflicting conditions and ideas. 
Increasingly^ the U.S. Supreme Court was 
forced to take a larger role in interpreting 
the Constitution to confront deep divi- 
sions in society* Social conflicts existed 
between the desire of giant corporations 
to enlarge their profits in the name of 
"free enterprise" and the struggle of 
organized labor and social reformers to 
secure better and safer working condi- 
tions. There were economic conflicts 
between the enactment of elaborate busi- 
ness regulations under the state's "police 
power" and the call for a "laissez-faire" 
approach to encourage innovative entre- 
preneurship. Indeed, the Court itself had 
conflicts between the competing theories 
] of "judicial activism" and "judicial 
restraint." 

By mediating these debates when posed as 
constitutional issues, the opinions of the 
Court became the vehicle for determining 
the meaning of the Bill of Rights. It is a 
measure of the hei^tened pace of judicial 
review to realize that before 1865, the 
Supreme Court only found two federal 
and 38 state statutes unconstitutional. 
Between 1865 and 1899, it struck down 
18 federal and 126 state laws. 




Acting under the Due Process and Equal 
Protection provisions of the 14th Amend- 
ment, coupled with the doctrine of Free- 
dom of Contract, the Supreme Court 
repeatedly overturned laws that restricted 
businesses, regulated working conditions 
or taxed corporations. In one year, 1895, 
the Court upheld a federal injunction 
against striking railroad workers (In re 
Debs); severely limited the scope of the 
Sherman Antitrust Act (United States v. 
E.C. Knight Company) and struck down 
the federal income tax law (Pollock v. 
Farmers Loan & Trust). One scholar 
refeired to these decisious as "related 
aspects of a massive judicial en^ry into 
the socioeconomic scene, — a conserva- 
tive oriented revolution." 

While the Coun busied itself with pro- 
teaing big business under an expansive 
interpretation of the 14th Amendment, it 
turned a deaf ear to those blacks for whom 
the Amendment had been enacted. In faa, 
during the last decades of the 19th cen- 
tury, blacks had lost most of what they 
had gained from the passage of the 14th 
and 15th amendments. By 1890, many 
southern states began passing what were 
known as "Jim Crow laws." These laws 
segregated blacks from the white popula- 
tion in housing, use of public facilities, in 
public transportation and in hotels. In 
Plessy p, Ferguson (1896), tne Court estab- 
lished the infamous "separate but equal" 
doctrine, which would permit Jim Crow 
laws until it was overruled in Broum v. 
Board of Education (1954), 




U.S. House of Ropressntativea 
in session. 



CASES AND CONTROVERSIES 



Yick Vo V. Hopkins (1886) 

The 14di Amendment guaranwed equal pro- 
tecrion of dw laiws to afl peisons withont rcgaid 

to any difioence of race, of color, or of nation- 
ality. To fulfill the true meaning of dus com- 
mand, die Supreme Court looks not only at 
wheriier laws on their face are discriminatory, 
but also whether as applied they vioUte die 
Mdi Amendment. In 1886. in Y«* Wo V. 
Hopkins, the Court confronted a San Francisco 
ordinance which made it a crime to nm a laun- 
dry business in any building not made of stone 
or brick, widi such exoeptiims for wooden oruc- 
tures as city officials might chooM to make. 
Although the law itself said nodiing atout race 
or nationaUty, the ofBdab exercised their dis- 
cretion in a patendy discriminatory fashion. 
They allowed 80 wooden laundries operated 
by Caucasians, but lejected 200 applicants of 
Chinese extraction. In a unanimous op«»on by 
Justice Stanley Matdiews, the Court held that 
die ordinance was applied so unequally and so 
oppressively daiat it denied equal protecaon of 
the laws. While Asian-Americans would con- 
tinue to face discrimination, die Chinese 
who stood up agciinst an unfair law in San 
Francisco demonstrated diat die Bill of Rights 
belongs to all Americans. 



Racist imsges plagued 
Chinese Americans. 
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Cfntme Workers labor In the 
CaWornra Goldfields. 




Lochner v. New York (1905) 

Near thetum of die 19rii century, the state 
legislatures had begun responding to die pleas 
ofwicial reformers and muckrakers. Among 
them was Upton Sinclair, whose novel The 
Jungle, exposed die deplorable working con- 
ditions in die Chicago stt>ckyards. Th«i, die 
Supreme Court dealt die cause of working 
people a serious sediack. In Lochner v. New 
York, die Court invalidated a New York law 
which prohibited bakeries from employing 
workers for more than 60 hours a week or ten 
hours a day. The majority found that the stat- 
ute interfered with the freedom of contract 
and the 14rii Amendment*s right to "liberty" 
guaranteed to both die employer and die em- 
ployee. Since die law affected only bakers and 
not die general public, it could not be sus- 
tained as a health measure. The Court pre- 
dicted diat if this law were upheld hr bakers, 
other laws could be passed limiting die rights 
of employers and employees in a host of odicr 
businesses. If diis happened, the Court rea- 
soned, die right to freely contraa the terms 
and conditions of dieir empteyment would be 
impaired. 

In dissent. Justice Oliver Wendell Holmes 
wrote: "The Constiturion is not intended to 
emiwdy a particular economic theory," by 
which he no doubt meant "lais«* faire." In 
Holmes' opinion, duly enacted legislation 
could be upset only if "a rational and fair man 
necessarily, would admit that die statute pro- 
posed would infringe fundamental principles 
of our people and our law." 
Aldiough the Court, twelve years later in 
Bunting v. Oregon (1917), ignored Lochner 
and upheld maximum hour and overtime wage 
legislation, Lochner's dieory of "substanrive 
due process" was used for three decades to 
invalidate economic regulations. It was not 
until the 1930s that Lochner and the doctrine 
of "substantive due process" fell into disre- 
pure, as the Court began to uphold the consti- 
turionality of pervasive New Deal legislation. 
Today, given the breadth and depth of state 
and federal laws regulating almost every facet 
of working conditions, Lochner reflects an 
almost quaint view in favor of keeping govern- 
ment out of private business matters. 



Racial cancaturBS and 
stereoivpinfl was a com- 
mon practtCB in America 
during ttte 19th and 20th 
centurin. 
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When Homer A. Plessy, who was one- 
eighth black, sat in the "White'' car on 
the East Louisiana Railroad, he was ar^ 
rested and convicted of violating the law. 
The Supreme Court held that the object of 
the 14th Amendment "was undoub^diy 
to enforce the absolute equah'ty of the 
two races before the law.'* In the same 
breath it added, "but in the nature of 
things it could not have been intended to 
abolish distinctions based on color . . 
The lone dissenter. Justice John Marshall 
Harlan, complained that the decision 
endorsed segregation which "permits the 
seeds of race hate to be planted under the 
sanaion of law/* Answering the claim of 
the majority that segregation's "badge of 
inferiority*' exists "solely because the col- 
ored race chooses to put that constriction 
on it/' Harlan wrote: "Our Constitution 
is color-blind, neither knows nor toler- 
ates classes among citizens/' 

The Court ignored the rights of other 
minorities as well. In 1887 the Court re- 
fused to apply the Civil Rights and Enfor- 
cement Acts to the Chinese^ and in 1889 




Ross Parts challenges segregation 
by sitting m the white section of a 
bus m 



upheld a federal ban on Chinese immigra- 
tion* Likewise, while federal policy patron- 
ized American Indians by announcing the 
goal that ''the savage shall become a citi- 
zen," the Court, in £/* Wilkins (1884), 
held that Indians were not citizens within 
the meaning of the 14th Amendment. 

Meanwhile, the maiority of Americans 
were enjoying an expansion of popular 
democracy and progressive reform. The 
work of the progressives inspired the third 
wave of Constitutional amendments, be- 
tween 1919 and 1920, They brought about 
a federal income tax, direa election of 
senators, prohibition and women's suf- 
frage* At ail levels of government there 
was an increase in the number of admin- 
istrative agencies, commissions and boards. 
Congress and the president exercised 
unprecedented powers, which began to 
reach into every facet of society and 
threatened to restrict personal freedoms 
and individual liberties in ways that often 
escaped judicial review, A 1918 survey of 
administrative law warned that ''with the 
great increase of stare activity . . . there 
never was a time'* when the value of the 
Bill of RighB, "will have been so manifest/' 

But the Supreme Court, under the leader 
ship of Chief justice William Howard Taft, 
did not show much interest in the issues of 
individual rights. Espousing Social Darwin- 
ism, the survival of the fittest, the Court's 
opinions more regularly supported consti- 
tutional proteaion for private property 
and private enterprise. Between 1921 and 
1933, an activist Court struck down 14 aas 
of Congress, 148 state laws and 12 city 
ordinances, all because they placed unwar- 
ranted governmental restraints on business 
aaivity. But the same Court easily upheld 
federal, state and local laws that helped 
business, and others restrict the civil liber- 
ties of union organizers, radicals, strident 
pacifists and other critics of capitalism. 

While Samuel Gompers, the famous labor 
leader, would look back on this era and 
bemoan the fact that "the courts have 
abolished the Constitution as far as the 
rights and interests of the working people 
are concerned," others were convinced 
that the Court was fulfilling President 
Coolidge's aphorism that **the business 
of America is business/* 



ERIC 



(i2 




X)T1NG RIGHTS FOR 'VOMEN 



The Bill of Rights was 130 years old before 
women were guaranteed the right to vote. The 
women's suffrage movement can be traced to 
the Seneca Falls Convciirion in 1848, led by 
Elizabeth Cady Stanton and Lucretia Mott. 
The convention resolved "that it is the duty of 
the women of this country to secure to them- 
selves their sacred right to the elective fran- 
chise/' Hopes that the coalition of abolition- 
ists and suffragettes would lead to vonng rights 
for both women and blacks were dashed when 
the 15th Amendment, ratified in 1870, only 
addressed abridgment of the right to vote "on 
account of race, color or previous condition 
of servitude.*' 

Arguing that the right to vote in a federal elec- 
tion was a privilege of national citizenship 
guaranteed by the 14th Amendment, Susan B. 
Anthony voted in 1872 despite the fact that 
the New York Constitution limited the fran- 
chise to men. She was convicted of casting a 
ballot in an election for which she was ineligi- 
ble and fined SIOO.OO. Many of her sister suf- 
fragettes went to jail for demonstrations in 
favor of women's right to vote. In spite of 
many setbacks, these courageous women won 
support for a constitutional amendment and 
planted the seeds for greater rights for women 
later in the century. 

In 1912 Theodore Roosevelt's Progressive 
Party endorsed women's suffrage and in 1919 
Woodrow Wilson announced his support for a 
constitutional amendment. In 1920* the 19th 
Amendment, prohibiting dental or abridgment 
of the right to vote in any election on grounds 
of sex, was ratified. "The right to vote freely 
for the candidate of one's choice is of the 
essence of a democratic society," wrote Chief 
Justice Earl Warren in 1964, **and any restric- 
tions on that right strike at the heart of 
representative government.*' 

Susan B. Anthony. 
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The vitality of America's commitment to 
freedom of speech is tested, not so much 
in times of peace and tranquility, but in 
times of war and external threats, real or 
imagined. It is one diing to tolerate the 
other person's offensive ideas when you are 
safe and secure; it is quite a di^rent mat- 
ter when you are threatened and at risk. It 
is in those very times that the First Amend- 
ment is most needed and so often abused. 

Modem First Amendment law, as articu- 
lated by a series of pivotal Supreme Court 
decisions, was inaugurated during and 
after World War I. These cases -often in 
the words of dissenting Justices, not the 
majorities— represent the birth of our 
contemporary law of free speech, free 
press and ftee assembly. 

No case epitomizes the early development 
of the First Amendment better than 
Abrams v. U.S. In 1918, five Russian Jews 
were among a group of New York radicals 
who strenuously opposed U.S. interven- 
tion against the Bolshevik Revolution in 
Russia. Four anarchists and one socialist, 
they believed the Russian Revolution 
"would lead to the Int[ernational] Social 
Revolution and the freeing of mankind." 

On August 23, 1918, the five distributed 
leaflets, printed in English and Yiddish, 
accusing President Woodrow Wilson of 
hypocrisy for sending troops into Siberia 
and exhorting the workers of the world 
to "awake'^and "rise." The more mili- 
tant of the two circulars urged workers to 
"spit in the face of the lying, hypocritical, 
military propaganda." It also warned tliat 
"while working in the ammunition facto- 
ries you are creating bullets, swords, can- 
nons to murder not only Germans, but 
also your most beloved, your best ones, 
who are in Russia and who are fighting 
for freedom." 

The five were arrested and charged with 
violating the federal Sedition Act. Other 
than writing, printing and circulating the 
anonymous leaflets, no other overt acts 
were charged and no adverse consequences 
to the war effort were alleged. 



Protasters against U.S. 
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At the height of World War I hysteria. 
President Wilson had signed the Sedition 
Act, It made it a crime to **willfully utter, 
print, write^ or publish any disloyal, pro- 
fane, scurrilous or abusive language** 
about the United States* form of govern- 
ment. Constitution, military forces, flag 
or uniform. The Act also forbade the use 
of any language designed ro bring any of 
these things ''into contempt, scorn, con- 
tumely or disrepute/* The Act also made 
it illegal for anyone to 

"willfully urge^ mate, or advocate 
any ctirtaiUnent of production . . . 
necessary or essential to the prosecu- 
tiofi of the war . . . with intent by 
s$ich curtailment to cripple or hinder 
the United States in the prosecution 
of the war/* 

The Act did not require proof that any 
such **curtailment** had actually resulted 
or was even likely to occur. 

The conviction of rhc Ahrams defendants 
was a foregone conclusion. In a real sense, 
they did design the circulars to heap scorn 
on President Wilson's policy toward 
Russia and they did urge workers not to 
make bullets, swords and cannons to kill 
Russian workers. Thus, the importance of 
the Ahrams case is not whether the defen- 
dants violated the statute, but whether 
the statute violated the Constitution* 

jXntf v^ar Dfotesters then and now 
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Schenck v. United States (1919) 

Tested against die government's awesome 
power during wartime^ Schenck v. United 
States was the first VS. Supreme Ohirt deci- 
sion interpreting the First Amendment. In it, 
die Court unanimously upheld the conviction 
of a Socialist for mailing 15,000 leaflets to 
drafiees. The leaflet quoted the 13di Amend- 
ment (abolishing sbvery), cfenounod the draft 
as unconstitutu>ttal and urged young men to 
"assert their ri^ts** or else be ground into 
"cannon fodder'* to serve the interests of Watt 
Street. Tried under the 1917 Espionage Act, 
which made it a federal crime to pubUsh any 
false statement intended to obstruct die armed 
forces, Qiarles Schenck was convicted without 
any evidence that he had in foa corrupted a 
single draftee. Writing for a unanimous Court, 
Justice Hohnes held that words could be 
punished if they '^create a dear and present 
danger.** bi words oft-repeated (and oft- 
misquoted) Holmes wrote, "The most strin- 
gent protection of free speech would not 
protect a man in ^sely shouting fire in a 
crowded theater and causing a panic.** 



:tctims Q! 1920 "Red Ratds ' ai Istana. 
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CHARLOTTE ANITA WHITNEY 



Few would have predicted that the nie^ of 
Sopreme Coun Justice Field and the descen- 
dant of Mayflower voyagers would emerge in 
1919 as a radical social reformer who chal- 
lenged repressive legislation. Yet^ Charlotte 
Whitney's case set dhe stage for a historic legal 
development with Justice Louis Brandets* ger- 
minal defense of the Ftr^Anmidffient. Qianotte 
Anita Pitney came to bdieve, first as a 
Socialist and later as a Comnranist, ttat the 
problems of poverty^ hunger and ithiess would 
never be solved widiin die existing political 
system. As a delegate to the convention of the 
Communist Lal»>r Party, her call to achieve 
economic justice through the electoral process 
was voted down* A more radical policy set by 
the Industrial Workers of the World (the 
"Wobblies") was adopted. Still, because of her 
speech, Whitney was charged with violating 
the California Criminal Syndicalism Act. 
Prompted by wartime hysteria, news of die 
Russian Revolution, rumors of Bolshevik ter- 
rorism and widespread labor unrest, the Syndi- 
calism Act made mere speech a crime. Under 
the Act it became illegal to advocate force and 
violence m ^rcompllsh "'a change in industrial 
ownership or control,** or any politicai change. 
After a highly publicized trial, Whitney was 
convicted without any proof diat she had 
engaged or assisted in any violent acts. The 
Supreme Court upheld her conviction. Because 
Whitney's lawyers had ne^ected to raise cer- 
tain issues. Justices Brandeis and Holmes con- 
curred in that decision. But the poignancy of 
Justice Brandeis* separate opinion serves to 
this day as a timeless declaration of the true 
purpose of free speech and free association. 
He wrote that those who won our indepen* 
dence t^tieved that: 

. . freedom to think as you will and to 
speak as you think are means indispens- 
able to the discovery and spread of 
political truth; that without free speech 
and assembly discussion would be futile; 
that with them^ discussion affords ordi- 
narily adequate protection against the 
dissemination o f noxious doctrine; that 
the greatest menace to freedom is an inert 
people; that public discfission is a politi- 
cal duty; and that this should be a 
fundamental principle of the American 
government/' 
On June 20, 1927, Whitney was pardoned and 
she spent the test of her life working for social 
justice. Fourteen years after her death, m 
Brandenburg v. Ohio (1969), the Supreme 
Court vindicated Whitney and Brandeis and 
ruled unanimously that criminal syndicalism 
laws were unconstitutional. 
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Oliver Wendell Holmes^ Jn 



\Mmn t» reth^ from the St^mro Cmirt in ^ 
aft^ 30 yrars of s^vicQt Jin^e O'iver VMuideN 
Hobm Jr^ was catted greataa of our age h> 
the domain of jurtepnidanee, ami oro of tto great- 
est of the ages." The son of e tmms ^at and man 
of Istteis, Hotoies ftwght in tN Clv9 Vtai^ 
con^r^iOT^ rev^ of the comnm tfl«( ttu^ at 
Harvant Law Schmri aref mvi^ for 2D yrars as a 
Justice of tf^ Massachi^etts Supren^ 
Court (hitside ol the area of free tqmdv Hidmes 
e)diiWtsd great def^ice to the wfli of tim i^ia^^rtt^ 
as »fm^ hy duV etMt»l tegi^attfre$w bi thb 
way he hecame a propone of lucficbt mtrainL" 
On the U.S. Supreme Court particuteify bi tItB tSSOs, 
Hdnm became knoivn as the ""Great Dissenter." 
Many of ftis dtsronts later prevailed ^ the nmjority 
viswi But s»ro sectors haw concluded that 
Hctnm was larg^ ii«SfferG»it" to ci^ (iberti^ 
They point mt that in ^ he i^reed tfiat a state 
coutd constitutionaBy sterifize mental defectives 
without their c(s^^ Three generatiffi^ of Rnhe* 
cites are emmgh,'' he wrote. Throughout a century 
marted by tite mq^ansion of iiulividual rights and a 
ho^Sty toward unwarranted government mter- 
fermce in private matters, Hotmes held tock. He 
developed a jurispnid^e wNch me schitor char- 
acterize} as standbtg fpr the propositton ^ 
stste, as agent of tf» nrnfcmty, can do what it fSm 
until some other ma^^rity seizes power.'* Perf^ps 
more than his specific rufings, Holmes hmored 
for eievattng the Bterature of {udielal dec^oa His 
high intellect unigue style and his ur^inching 
capacity to engage his readers' emotioi^, guaran- 
tee him a place anrnig the most ii^uentisl Jusfoes 
to have served on the Supreme Court 

THE ATLAMTIO MOMTHUV. 
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By the rime the Abrams case reached the 
U.S. Supreme Court, Justice Oliver Wen- 
dell Holmes, Jr., already had begun to 
tackle the knotty question of reconciling 
freedom of expression with national secu- 
rity. In March of 1919, Holmes wrote for 
a unanimous Court upholding three con- 
victions under the Espionage Aa in the 
Schenck^ Frohwerk and Debs decisions* 
Based on a leaflet, newspaper articles and 
a spe^h, respectively. Holmes found that 
words which *'creace a clear and present 
danger that they will bring about the sub- 
stantive evils that Congress has a right to 
prevent** can be punished without violat- 
ing the First Amendment. In perhaps his 
most memorable phrase. Holmes wrote 
that the First Amendment did not prevent 
one from being punished for **falsely shout* 
ing fire in a crowded theater and causing 
a panic." 

But between those decisions in March 
and the Abrams decision on November 
10, 1919, Holmes' views changed. He had 
gained a new sensitivity to the values of 
free speech, to the importance of experi- 
mentation and to the need to treat dis- 
senters mercifully. 

When the Abrams decision was announced, 
the unbroken line of unanimous opinions 
upholding convictions for seditious speech 
ended. Holmes dissented and Justice 
Louis Brandeis joined him. Holmes wrote 
that "the best test of truth is the power of 
the thought to get itself accepted in the 
competition of the market.** 



Holmes* "clear and present danger** test, 
which had sealed the three prior convic- 
tions, now, in his dissent, t^came the 
"clear and imminent danger** test— a 
shield to protect free speech. Congress 
could constitutionally puni;ih speech only 
if it actually presented an "imminent . . . 
danger of immediate evil.** Holmes found 
no such danger from the "silly leaflet** in 
Abrams. In essence, regardless of whether 
the Abrams defendants had falsely shouted 
fire in a theater, they had not caused a panic. 

In time, the repression of controversial 
political speech, suffered by opponents of 
the United States* role in World War I and 
by proponents of alternative economic 
and political systems, would become the 
exception, rather than the rule. To be sure, 
America would experience another "Red 
Scare** and other episodes of intolerance. 
But the lessons of diis era, taught in the 
words of Holmes and Brandeis, would 
serve the Bill of Rights well, as precedents 
on which to build more widespread accep- 
tance of the value of dissent in a demo* 
cratic society. 
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CHAPTER 9 



'H'hert Shall ff 'e Three Meet Jzahr 



American participation in World War I in 
191748 had enormous effects upon the 
fabric of life in the United States* This 
"Great War** marked the emergence of 
America as a major world power and 
changed the course of our legal history, 
particularly in areas involving the Bill of 
Rights. Widespread fears of dissent, espe- 
cially emerging from the Russian Revolu- 
tion, provoked powerful governmental 
attacks on civil liberties. The "Red Scare*' 
of 1919-1920 combined restrictive federal 
and state legislation and Supreme Court 
decisions to chill political dissent and free 
expression* 

As the nation moved from wartime to 
peace in the 1920s, American life became 
more colorful and complex. The 1920s in 
the United States had no central event 
like a war to define its basic character. 
Popularly known as "The Jazz Age,** the 
20s highlighted Prohibition; illegal liquor 
distribution and consumprion; gangsters; 
and radically new developments in music, 
dance, literature, and personal fashion. 
For many people, it was a time of "nor- 
malcy," in striking contrast to the warnme 
environment of only a few years earlier. 

Above all, widespread economic prosper- 
ity caused a dramatic rise in the standard 
of living for millions of Americans. Cars, 
appliances, and new recreational oppor- 
tunities such as radio and the movies 
enhanced their quality of life. The elec- 
tions of Warren Harding, Calvin Coolidge 
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and Herbert Hoover during this era 
reflected widespread $ati$^ction widi 
social and economic developments and 
priorities in America. Despite the impend- 
ing catastrophe of the Depression, most 
Americans appeared happier than at any 
time in the recent past. 

This reaction to "normalcy/' however, 
was not universal Large pockets of pov- 
erty remained, especially among urban 
and rural racial minorities, farmers, and 
industrial workers. Ku KIux Klan activity 
increased dramatically, bringing terror 
and violena to thousands of victims, 
mostly African Americans. Labor unrest 
and strife also spread throughout the 
United States, fostered by low wages and 
poor working conditions, strong employer 
resistance to union organizing, and sev- 
eral anti-labor legal decisions in the 
Federal Courts. 

Other legal changes during the 20s had 
powerful implications for the Bill of 
Rights. A key development was a decision 
by the United States Supreme Court in 
1925. In Gitlow v. New York, the Court 
took the momentous step of ruling that 
the word * liberty'* In the due process 
clause of the 14th Amendment of the Con- 
stitution includes liberty of speech as guar- 
anteed by the First Amendment. Known as 
the incorporation doctrine, this meant 
that the same restrictions applying to the 
Federal Government in the First Amend- 
ment also apply to state and local govern- 
ments. After Gitlow the same rights that 
people had regarding freedom of religion, 
of speech, of the press^ of petition, and of 
assembly in the national arena would now 
apply everywhere. A person could now 
speak or worship freely without inter- 
ference from any level of government— all 
resulting from the Supreme Courtis bold 
use of the 14th Amendment. 

Deeper social, economic, and political 
realities also affected the Constitutional 
rights of American citizens and other resi- 
dents. The post-war prosperity of the 
1920s turned quickly into unprecedented 
economic disaster, making life desperate 
for millions of Americans. Catalyzed by 
the great stock market crash of 1929, a 
devastating combination of institutional 
and natural calamities changed the social. 



political, and legal landscape of life in the 
United States. TTie tumultuous events of 
the 1930s are vital in understanding both 
the effectiveness and limitations of the 
Bill of Rights in actual practice. 

In 1933, at the time of the first inaug- 
uration of President Franklin Delano 
Roosevelt, 25 percent of the American 
labor force was out of work. In the Presi- 
dent's words, **one-third of a nation'* was 
'MU-housed, ill-dad, and ill-nourished**— 
a far cry from the ^'pockets of poverty** of 
the 1920s. The grim pattern of urban bread 
lines and the resulting human despair ^^^fi 
became the hallmark of life during the ^ 
Great Depression. To add to the tragedy, 
once^'fertile land turned into dustbowls, 
with all the accompanying human suf- 
fering described by John Steinbeck in 
The Crapes of Wrath. 

That memorable novel, like the equally 
classic documentary photographs pro- 
duced under the authority of the Farm 
Security Administration, chronicled the 
human tragedy of uprooted, impover- 
ished Americans moving westward from 
Oklahoma, Arkansas, and several other 
states. Agricultural decline and economic 
stagnation forced these "Oakies** and 
"Arkies** to migrate elsewhere, especially 
to California, to seek subsistence wages 
as migrant field laborers. 




Labor PmtBSls at RepubKc Stael. 1837. 
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Cases and Controversies 



1928. 



Gidow V. New York (1925) 

In 1925f New York radical agitator Beniamin 
Gitlow published a pamphlet envitled "The 
Left Wing Manifesto/* Like many communist 
wri^3gs of die era, dus essay was full of tnfiaro- 
ma jry rhetoric encouraging workers to organ- 
ize strikes and revolutionary actions to over- 
throw die capitalist economy and government. 
Gidow was moroughty direa in his appeal: 
**The proletariat revolution and communist 
reconstruction of society ... is now indispen- 
sable . * . The Communist International calls 
die proletariat of the world to the final 
struggle!** 

Not surprisin^y, the authorities responded 
harshly to sudi revolutionary prose. Gitlow was 
swiftly indicted and convicted for violating the 
New York criminal anarchy statute. In his 
appeal to the U.S. Supreme Court, he claimed 
diat this law was unconstitutional because it 
violated his right to freedom of expression 
under the First Amendment. Gitlow's lawyers 
asked die Court to ignore a major legal prece- 
dent and rule that the First Amendment applied 
to the states a^ well as to the Federal Govern- 
ment. In 1S33, the Supreme Coun had ruled in 
Barron v. Baltimore mat the Bill of Rights 
only protected citizens from actions of the 
Federal Government. Under this decision, the 
free expression rights of the First Amendment 
restrained only Congress and other a^ncies of 
the National Government. States like New 
York were free to regulate or even ban politi- 
cal speeches and publications^ including the 
revoludonary efforts of Mr. Gitlow. 

Walter PoUak^ one of Gitlow's lawyers^ used 
an imaginanve legal argument for his client. 
Instead of attacking the Barron decision 
direaly, he maintained that the 14th Amend- 



ment was the truly ai^licable provision of die 
Qmmctttion in this case« He daimed that the 
langu^ of that Amendment^ wUch savs *'nor 
shafi any State ctepnro any person of life, lib- 
erty, or property, withmit due process of law/' 
indudeo liberty of die press as guarann^ in 
die First Amendment. The basic point, diere- 
fere, was that no state could deprive a pmon 
of freeckim of expression without violating the 
14di Amendment. 

FoUak was obWously pmuasive. Jusdce 
Edward Sanford^s rufoig for the Coun estab- 
Bsheddie tnoorporadon doctrine dhat fmid- 
ameiimfly expanded the f^ts of hte expres- 
sion to restrain off governmental bodies 
tlirou^lH>ut the United Sntes: 'Tor present 
purpo^s we may and do assume that freedom 
of 8i»^ and of the press^which are pro- 
tected by die First Amendment from abridge- 
ment by Congress^ are among the fundamen- 
tal personal rights and 'liberties' protected by 
the d*ie proce^ dause of the 14th . Vmendment 
from impairment by the states/* 

This extraordinary expansion of freedom of 
the press, ironically, <tid nodiing for Benjamin 
Gidow himself, at least not immediately. The 
Supreme Court held that New York had not 
violated Gitlow^s First and Fourteenth Amend- 
ment ri^ts because *The Left Wing Manifesto*' 
was not mere phiiosc^diical expression, but 
rather "direct indtement" The Court uphdd 
his criminal conviction on this ground. 

After serving time in prison, Gidow continued 
his radical political activity. Much later in his 
life, he turned from his past and became a 
leading spokesperson for rij^t-wing move- 
ments. Some of his later writings were equally 
inflammatory, distributed nationally by extre- 
mist organizations like the Christian Crusade 
and the John Birch Sodety. These provocative 
political expressions, however, caused no 
legal problems for their author. The 1925 deci* 
sion of Gitlow p. New York ensured that they 
were fully protected by the First Amendment. 
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Migrant work was harsh and the pay was 
minimal. Equally tragic was the human 
reaction to these migrant femilies* Fre* 
quently cursed and iU«treated on their trek 
westward^ they also encountered legal 
barriers totally prohibit^ by the Consti- 
tution. Many **Oakies'* were turned back 
by state and local police authorities at the 
California state line. Informed bluntly 
that there was no room for people with- 
out adequate funds^ diey were often deni^ 
the right to travel guaranteed by the 
privile^ and immunities clause of Sec- 
tion 2 of Article IV of the Constitution 
and fortified by the Ninth and Fourteenth 
amendments. 

To compound American domestic trou- 
bles, the labor unrest of the 1920s inten- 
sified during the following decade. Orga- 
nized labor had been suppressed for many 
decades. Under Roosevelt^s New Deal 
Administration, however, laws like the 
Wagner Act helped unions to obtain rec* 
ognition ^m large a>rporanons. This 
legislation added to the more basic rights 
of working people to organize, assemble, 
and seek redress of their grievances by 
exercising their First Amendment rights. 

The struggle to fully implement these 
rights was not without violence on both 
sides. Bloodshed was commonplace and 
police were often employed in the inter- 
ests of management. Professional strike 
breakers were used to defeat the organiz- 
ing e^rts of many labor unions. Striking 
workers abused strike breakers and sabo- 
taged faaories. One horriific incident 
t<K>k place on Memorial Day, 1937. About 
a thousand workers at the Republic Steel 
Company in Gary, Indiana and their fam- 
ilies attended a rally, where they planned 
a protest march to the plant, a short dis- 
tance away. They never reached their des- 
tination because the police charged the 
crowd with tear gas, clubs, and bullets, 
killing several marchers. 

The Great Depression era also generated 
significant legal developments. The New 
Deal Administration had been regularly 
frustrated during the 1930s when many of 
its key economic and social legislative 
acts were declared invalid by a more con- 
servative Supreme Court. In response, 
Roosevelt sought to reorganize the Court 



b" adding as many as six new members. 
This "court-packing" plan failed. Yet, the 
political pressure from the White House 
succeeded in modifying the Court's hos- 
tility to New Deal reforms. By the end of 
the decade, Roosevelt had filled several 
vacancies on die Court widi justices more 
sympathedc to his programs. 

In 1937, the Supreme Court also extended 
die incorporadon doctrine. In Palko v. 
Connecticut^ the Court held that the due 
process dau^ of the 14di Amendment 
prohibits states from depriving people of 
rights *Mmplicit in the concept of ordered 
liberty.** TTie case required the selecrive 
incorporadon of the Bill of Rights into 
the 14th Amendment. The pracdcal effect 
of this decision has been the absorpdon 
into the due process clause of almost all 
the provisions of the Bill of Rights. Fol- 
Icwt'^'; the rationale of die Patko case, 
the ' n protections of the Bill of Rights 
are now fully applicable to state and local 
governments. 
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Trailed as a nurse, Margaret Sanger tegan wmfcing 
in tim ^ums of New Ybrfc City in tStI She qtricidy 
dmcovared that the potf toatth ami m^ry of 
mooters were frequemty caus^ by coratant cMU 
imtkig or iO^i abortimis, smetbi^ setf-imfcioed 
Sai^ later wrote etout the ease of a 28^r-old 
motf^f oftt^ yottf^ oMtdrm tried te md her 
am pfegnwcy an fttmnmn trnmnived fh^ 
a mighlmr. A doctor end Sanger saved the ymmg 
woman^s but when she pleaded for the secret" 
to prmrent future pregnancira; the (kmtor said he 
cmM do nothing to hen At this tftne, it was 
aga^ tire law for even doctors to pmvide mlbrma- 
tion about contracepdoa Three numths tater, the 
young wonmn was dead after another attempt at a 
s^admimstered atKHti(»iL 

Sanger decided to at»ndon her nursmg career and 
became a ervsetfer tor the freedom of women to 
cfKM^ wtettier to become a nmther and how many 
chiWren to have. Sanger coined the term."birth con- 
trol'' and, in t9t4, wrote a panqirfifet d^ribtng 
different ccmtraceptive methods. In fSlS, she and 
her sister opwed tite nation's first btrtfi control 
clinic m a poor section of Bnn>klyn« A few days after 
the clinic opened, Sanger was arrested and then 
ccmvrcted fbr iDe^lty dissrihiiting contraception Rt* 
erature. She inwsent^ed to a numth in fail The 
New Vbrfc Court of Appeals upheld her conviction, 
but it ai^ nil«t that physicians could le9aUy pre- 
scribe contraceptives. 

FoDowing World War I at a time when Americans 
were attempting to "return to normalcy/' Sanger 
chatlmg^ ^nerican moraKty by stepping up her 
efftrrts to spread infomnation about contraceptive 
devices and methods. ''No woman can caH hersetf 
free who iim not own end control her own body/' 
she tmite in 

After the Second World V\br, Sanger helped to 
fwmi tiie International PtanrSd Parenttumt Federa- 
tioa She also raised funds for r^earch into more 
effective birth control methods. This effort finally 
led to the development of 'Ihe piK'' in the fKOs. 
She also continued her campaign asarnst anti- 
contraception laws. One year before Ssnger died, 
the Supreme Court ruled that state laws forbid 
ding the sale of birth ccmtmt devices to married 
persons violdted their right to privacy and were 
unconstitutional (GrismU k Conneetkut, im). 
Margaret Sanger had inspired a change in what is 
protecteH jnder the Bill of Rights. 
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Nothing in human history is comparable 
to the Second World War. From 1939 to 
1945, the war killed more people, dis- 
rupted more lives, and had more profound 
emotional, economic, political and social 
consequences than any other war in his- 
tory. The Allied battle against the Axis 
powers of Germany, Italy and Japan also 
had enormous implications for domestic 
life in the United States. 

The U.S. had been committed psychologi- 
cally, politically and economically to the 
Allied cause ever since the Nazi invasion 
of Poland in 1939. Formal American in- 
volvement in the Second World War b^n 
after the Japanese bombing of Pearl Har- 
bor, Hawaii on December 7, 1941. The 
war brought a resurgence of optimism to 
an American public still ravaged by the 
massive economic hardships of the Great 
Depression of the 1930s. Military spend- 
ing and industrial mobilization for the 
war effort provided the nation's economy 
with the boost it needed for full recovery. 
The new rconoraic optimism was tempered 
by a powerful fear of a Japanese invasion 
of die U.S. mainland. The military and many 
Americans saw Pearl Harbor as merely 
the first of several potential targets. Res- 
idents of California, Oregon and Washing- 
ton in particular saw their own communi- 
ties in imminent danger. Widespread 
public fear soon transformed itself into 
attacks on fellow citizens and resident 
aliens of Japanese ancestry. Fueled by 
persistent but unproved rumors that the 
Japanese-American community contained 
spies and saboteurs, the press began a 
campaign to demand their evacuation. 
Fearful Americans were prepared to 
beheve anything, despite the absence of 
evidence: that Japanese-American domes- 
tics were gathering intelligence informa- 
tion for transminal to Tokyo and that 
Japanese-American farmers were hoard- 
ing food supplies to feed an invading Imper- 
ial army. Hostile signs and violent inci- 
dents against Japanese-Americans became 
increasingly common in the early months 
of 1942. Faced with growing political 
and military pressure. President Franklin 
Roosevelt proclaimed Executive Order 
9066 on February 19, allowing military 
commanders ro designate areas "from 



Ordered evacuated in 1942 from their homes and 
relocated to d^otate cami^ nu^ Japanese- 
Americans saw fwi alternatives to complying. 
Reluctantly, they settled their affair, sold v^atever 
property they could, gathered the few possessions 
permitted, and reported for transportation to tempo* 
rary detention centers. Tliey endured the emotional 
stress of confmement and the humiliation of being 
regarded as traitors and spies. 

Some resisted the order to relocate. Men like 
Gordon Hirat^shi, Fred Korema^u^ Minom V^sui 
and others refused to obey, suffering arrest and 
imprisonment for their courageous conduct. Yasui 
had seen enough discrimination against Japanese'- 
Americai^ all of his life. As a boy, he watched his 
father forced to abandon his dream of becomtng a 
lawyer because he was unable, as an Asian, to 
Qbtsm American citirenshfp. Yasui resolved to fight. 

Becoming a lawyer himself. Yasui knew well how 
his ni$ei friends, second generation Japanese- 
Americans, suffered discrimination in jobs and 
housing. Following Peart Harbor, he tried to serve in 
the United States Army^ where he held a commis* 
Sfon as a reserve officer. He was informed that he 
was unacceptable for service. 

The mifitary curfew order for persons of Japanese 
ancestry irrfuriated him. He believed the order vio- 
lated the Constitution. Testing the curfew, he noti- 
fied the military of his refusal to obey. Inevitably, he 
soon landed in jail. Shortly after posting bail, the 
military issued the evacuation order. Again. Yasui 
refused to comply Within the week he was arrested 
by military police. Soon he was on Ns way to the 
temporary detention facilities in Pi^rtland where 
other Japanese-Americans from Oregon were sent 
Then he was sent on to a camp tn rural Idaho. 

Returned under guard to R)rtiand, he was convicted 
of the original curfew violation. His expedited appeal 
to the U.S. Supreme Court failed, and he and 
Hirabayashi's convictions were upheld when the 
Court sustained the curfew order As a result, he 
served nine months in jail before being returned to 
the Idaho internment camp. White there, he contin- 
ued to protest the unjust incarceration of his people. 

Years later. Yasui continues to feel angry about the 
events of 1942 to 1945. Even though his own convic- 
tion has been vacated, he sees the experience in 
broader historical terms: "This should never be 
done to anyone else, but the sad thing is that it 
could happen agata Unless we are all vigilant to 
protect the rights of others, it can happen to us." 



which any or all persons may be 
excluded/' Under this order, 110,000 
Japanese and Americans of Japanese 
descent were removed from their homes 
and jobs in the Pacific Coast states and 
interned tn remote camps scattered 
throughout the western and southern 
United States. 




The relocation proceeded without major 
public opposition. The legal issues were 
decided in 1944 by the Supreme Court in 
Korematsu United States. This case 
upheld the exclusion order by declaring 
that it was within the Constitution's war 
power for the military to conclude that 
the presence of the Japanese-Americans 
constituted a present or potential danger 
to American security. Dissenting Justices 
Owen Roberts, Frank Murphy and Robert 
Jackson maintained that the relocation 
was unconstitutional. They cited the con- 
stitutional mandate that the writ of habeas 
corpus shall not be suspended and the 
Fifth Amendment guarantee of due proc- 
ess of law. 

The deeper roots of this internment of 
110,000 people lie in a century of anti- 
Asian attitudes and actions in America 
preceding Executive Order 9066. Nativist 
sentiments, racist legislation and legal 
decisions, and overtly violent acts against 
Japanese-Americans long before Pearl Har- 
bor provided :he broader context of 
public fear. For some, the attack on 
Pearl Harbor was a convenient pretext to 
make enormous profits from Japanese- 



Americans forced to liquidate their prop- 
erty and possessions at prices far below 
market value. In spite of these hardships, 
thousands of Japaneie-Americans served 
with distinction in the U.S. armed services 
during the war. 

Wartime fears in the early 1940s generated 
other, less well-known examples of politi- 
cal measures infringing the fundamental 
values of the Bill of Rights. The imposi- 
tion of martial law and the suspension of 
constitutional rights in the Tetritory of 
Hawaii from 1941 to 1944 was one of the 
most glaring. Imposed in the original fear 
of immediate invasion by Japan, military 
control of Hawaii began only a few hours 
after the attack on Pearl Harbor. The ter- 
ritorial governor and the military com- 
mander announced that civilian courts 
were closed and that all governmental func- 
tions were placed under the Army's con- 
trol. The military regime assumed total 
political and administrative power over 
Hawaii^s population of 465,000 people. 

Persons suspected of disloyalty, mostly of 
Japanese descent, were rounded up and 
imprisoned. The Army decreed compul- 
sory fingerprinting, maintained strict cen- 
sorship on the press, broadcasting and the 
civilian mails, instituted a rigorous cur- 
few, and enforced blackout orders keep- 
ing civilian homes dai kened after sunset. 
Military control, in short, was total. It 
lasted throughout the war. long after the 
fear of imminent invasion h.id passed. 

Serious criminal cases were conducted by 
military tribunals rather than civil cuui ts. 
Trials were judged by military officers with- 
out juries. Wrt€ten charges were not fur- 
nished to criminal defendants and arrests, 
searches and seizures of evidence were 
made without warrants. Trials in Honolulu 
tasted about five minutes each, with guilty 
verdicts in more than 99% of the cases. 

Japanese Here 
Begin Exodus 
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Korematsu v. United States (1944) 

The e\'acuation and impnsonment of more than 
110,000 Japanese- Americans in 1942 is widely 
regarded as one of the darkest moments in our 
constitutional history. Yet* the United Stares 
Supreme Court upheld the mtemment in its 
1944 decision in Korematsu r. United Sutes. 
Executive Order 9066 called for three mea- 
sures in officially designated military areas: (!) 
persons of Japanese descent were placed under 
curfew from 8:00 RM. until 6:00 A.M.; {2) 
they could be excluded from these areas by a 
military order; and (3) they would be relo- 
cated to internment camps until their toyalty 
to the United States could be determined. 

Each part of the order raised major constitu- 
tional issues and were resolved in separate deci- 
sions of the Supreme Court, its first ruling, 
Hirabayashi v. Umted States, upheld the crim- 
inal curfew conviction of a Japanese-American 
who disobeyed both the curfew and the exclu- 
sion orders. The Coun declined to consider 
the more serious issue of the exclusion order. 

More than a year later, in December, 1944, the 
Court ruled on the other parts of the evacua- 
tion program. In Korematsu^ the Court found 
no constitutional barrier to excluding an 
American citizen of Japanese descent from his 
home town in California. In a companion case 
decided the same day. Ex Parte Endo. the 
Court avoided a constitutional decision on the 
internment itself. It merely noted that pro- 
longed detention was not authorized. 




The rationale of all three Japanese- American 
cases reveals how the Supreme Court bowed to 
the overwhelming military and political pres- 
sures of wartime fears. Above all, it refused to 
examine the factual basis for the military's 
judgment that Japanese- Americans were secu- 
rity risks threatening national security. Ignor- 
ing the fact that no Japanese- Americans had 
committed any espionage or sabotage since 
Pearl Harbor, the Court noted that it "cannot 
say** that the military determination was wrong. 

Justice Frank Murphy, dissenting in Korematsu, 
strongly attacked the military for making whole- 
sale judgments based on racial stereotypes. 
Justices Robert Jackson and Owen Roberts 
also found the majority's opinion constitution- 
ally flawed. Many years later, political scien- 
tist and lawyer Peter Irons discovered defin- 
itive evidence that the government deliberately 
misled the Court on issues about the military 
necessity of the evacuation. Following his rev- 
elations, federal cour ~ in the mid-19S0s set 
aside the criminal convictions of Gordon 
Hirabayashi, his co-defendant Minoru Yasui, 
and Fred Korematsu. The United States Con- 
gress also pro\'ided reparation payments to 
survivors of the internment camps. Legally, 
justice finally prevailed. Historically, the Japa- 
nese Exclusion stands r s a dark chapter in our 
past when the Bill of Rights failed to protect 
individual rights. 
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Prisoners convicted under martial law tri- 
bunals sought legal relief from the Federal 
Courts. Finally, in February, 1944— five 
months after the Japanese surrender ended 
World War Il-the VS. Supreme Gourt 
in the companion cases of Duncan v, 
Kahanamoku and White Steer declared 
that the trial of civilians by military courts 
had been without legal authority. This 
judicial declaration from the highest 
court in the land reaffirmed the principle 
that constitutional rights are as important 
in times of war as in times of peace. 
Wartime hysteria affected other civilian 
groups in the United States during vhe early 
1940s. Women and ethnic minorities found 
increased economic opportunities result- 
ing from military needs and intensified 
production requirements. SttlU the deeper 
anxieties of wartime increased the long 
history of racial tension in the United 
States. The atmosphere in Los Angeles^ 
for example, was tense and volatile, par- 
ticularly against the Chicano community. 

In 1942, the press promoted fears of 
Mexican crime, focusing especially on 
young Mexican-American men wearing 
**zoot suits,'' long jackets and trousers 
flared at the knees and tight c *ne ankles. 
The Los Angeles City Council passed an 
ordinance that prohibited the wearing of 
zoot suits and police roamed throughout 
Mexican- American areas making searches 
and terrorizing the population. In August, 
1942, a young Mexican was found near 
death on a dirt road nei>r the Sleepy 
Lagoon just outside the city. After his 
death, the police rounded up 22 gang 
members and beat confessions out of 
them. Several were convicted of murder 
and other serious criminal charges. For* 
tunately, this miscarriage of justice was 
later reversed. 



A similar episode occurred the following 
year in Los Angeles, when soldiers and 
sailors, who took the zoot suit as a sign 
of disloyalty, stormed into bars and other 
establishments. They beat young Chicanos, 
tearing the zoot suits from their bodies. 
Civilian and military police did not stop 
the rampage, and even arrested young Mex- 
ican-Americans on baseless charges. Tlie 
local press meanwhile intensified the hys- 
teria. The riot eventually ended, but the 
long term consequences affected Southern 
California for decades to come. 

The Second World War ended in a total 
military viaory against the fascist powers 
of Europe and Asia. It signified a remark- 
able accomplishrnent for a unified Amer- 
ica capable of mobilizing enormous 
resources in a common struggle against 
totalitarian forces. At the same time, the 
experience of the war, with all its atten- 
dant fears and anxieties, revealed again 
that constitutions and laws are not enough 
in themselves to ensure domestic liberty. 
The experiences of the Japanese-American 
internees, the civilian residents of Hawaii 
and the Mexican-American youth of Los 
Angeles illustrate the continuing tension 
between the ideals of the Bill of Rights, 
especially in times of political stress and 
military emergency. 
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When the United Stat^ dropped atomic 
bomhs on the Japanese cities of Hiro- 
^ima and Nagasaki on August 6 and 
August % 1945, the Second World War 
emfed and a new world began. The nuclear 
age altered forever the political relation- 
ships among nations and began several 
(^»4^ p^ om^ntatton between the 
liipapoweriiWnis of America and the 
Soviet Uttig%Jh|^cality of world poli- 
ttSUrn^^^^pmi^ the second half of 
^ ^^fg^Mtt^K^^ effecting not only inter* 
national relationships, but also domestic 
life in the United States. 

The conflict between the U.S. and the 
Soviet Union, brewing even before the 
end of World War U, intensitied quickly 
after the defeat of the Axis powers. Under 
dictator Josef Statin, the Soviet Union 
brutally secured control over most of 
Eastern Europe. Soviet domination of the 
region through niilitary conquest and poli- 
tical subversion generated pov/erful coun- 
ter measures by the United States and its 
Western European allies. In March, 1947, 
U.S. President Harry Truman announced 
the Truman Doctrine. With it, the United 
States sou^t to contain Soviet expansion 
by providing for American economic and 
military resources to resist Soviet advan<:^ 
in Greece, Turkey and elsewhere in Europe. 

This opening phase of the Cold War led to 
a set of complex American responses to 
Soviet power in the final years of the 1940s: 
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ttie Marshall Plan, the North Atlantic 
Treaty Oigankacioii (NATO), and the Ber- 
lin airlift Then in Scomber of 1949, the 
Soviets exploded thetfown atomic bomb, 
diree yesxs earlier dian exfmxed* In Feb- 
niary 1950 the British revealed that a 
scientist who worked on the American 
atomic bomb had turned over valuable 
secrets to the Soviets. These events both 
fostered and intensified widespread pub- 
lic fear in America about a potential 
nuclear war with the Soviet Union. The 
press ran stories on the dangers of Soviet 
power and focused attention on internal 
du^ts of communist infiltradon and sub- 
version. Rumors ^f communist spies 
abounded, compounded bjr actual revela- 
tions of Soviet espionage acrivides in 
Europe and Ae United States. Alger Hiss, 
a former official of the State Department, 
was arais(»i of being a member of the 
G>mmunist party and a spy foi the 
Soviets. Eventually, he was convicted of 
perjury. Communism Julius and Ethel 
Rosenberg were accused of supplying 
atomic bomb secrets n> the Soviet Union. 
Convicted of conspiracy to conunit ^pio- 
nage, they were executed in 1953« Both 
the Hiss and Rosenberg cases wm very 
controversial at the time and are debated 
even today. 

The reacdons in America might be com- 
pared to those immediately after the 1941 
Ftorl Harbor attack, when concern about 
Japanese invasion and subversion devel* 
oped into public hysteria. Anxiety about 
Soviet political and military powers was 
well-founded Many also sincnely believed 
that America was in danger. It is debate- 
able, however, whether tihe genuine dan- 
gers of internal communist infiltradon 
jttsdfied the degree of legisladve and 
execudve acdons taken to ensure loyalty 
and restrict First Amendment guarantees 
of associadon, press and speedhi, and 
Fifth Amendment protections against self- 
incriminerion. 

President Truman initiated a series of in- 
tema4 policies that intensified throu^^out 
the 1950s. Loyalty programs* the Attorney 
GeneraPs list of subversive organizations, 
and criminal indictments of American 
Gimmunist leaders generated a climate of 
fear throughout the United States. Many 
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people worried about liieir past jwlidcal 
assodadonsy including youdifui efforts 
during the Depre^on that might be con- 
strudl as sympadiedc to communism. 

Some sou^t to dispd suspicion by de- 
nouncing present and former friends and 
colleagues. Loyalty oaths wne required in 
schools^ colleges, govemmrat agencies, 
and even private companies. The FBI 
increased surveillance of real and imag-* 
ix^ polxd<^ radicals. Ipimigradon ofiB- 
dais subjected aging immigrants widi 
^^susi^'* back^unds to harassment 
and even deportadon. Hundreds of prom- 
inent artists> intellectuals and polidcal 
dissenters had their passports withdrawn, 
efiecdvely denying than die right to 
travel abroad for polidcal expression, 
ea>nomic survival, or any other reason. 

This pattern of polidcal repression condn- 
ued in several other forms. The House 
Un-American Acdvides Committee and 
Senate Internal Security Subcommittee 
regularly summoned people, particularly 
in the arts and entertainment comiauni- 
des, to explain dieir polidcal beliefs and 
idendfy odiers who might be Communism. 
Many state legislature created their own 
versions of these federal investigating 
entities, with litde regard for constitu- 
tional guarantees of free expression, due 
process of law, and freedom from self- 
incrimination. Those asserting their right 
to remain silent were dubbed ^Tifth 
Amendment G>mmunist$.'* They could 
be subjected to dismissal from jobs, nega- 
tive publidty and severe public ostradsm. 
People lost their livelihoods because of 
past or pn^nt political beliefr and asso- 
dations. Blacklists became a factor in 
employment, most powerfolly in the 
Hollywood Blm and television industry. 
Some who defied the investigating com- 
mittees were indicted for contempt of 
Congress and served periods of 
imprisonment. 
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Senator Joseph R* McCarthy 



Jtt6|d) MeCothy ami Ite aite. 



Hpttywood writers go on tm\ for 
contempt of Congress. 1350. 



Jos^ R. MeCarthy, US. Seimlor ftm Wisconsin 
Ihm W7t»iasr,iw a certiBlflgOT 
of iwflttert iByesgon in the earty Cdd Vter era. Hts 
effact^ranass h n^kb^ drafim^ 

iMt^ IpiKips and imfl itutioiis ^av^ Mm to cmter 
daga savaral yaars, ra^ifting frwi hte sl^ 
fmid|iiitBtii^ tte iwdia* 

Aa a youiHI fr»fi. McCarthy practi^ law ^ 
co^ sqm s^rirtti^ ^cttm as a cir^ 
&q Wi^d ha ^fvaii with tha Ateri^ 
bqitha faidc of captain, hi t9<6^ ha won tha taca for 
tire ULSL Smtto bi WiKOi^ H» early yrars there 
waraotecura 

MeCdfthy'a rim to nationai prominence b^n wtift 
a speech on Falmiary 9^ tSSl to Wheelhs, VVtet Vir- 

He dabn^ ttot he ted bi tUs hami a Rtf of 
205 communists mwis in the Federal Government 
He repeated aOegadons; captufin9 nadoml att^ 
tim for the next fmir years. Tra(^ <m hto mr 
racimt and tough taO(« iMm him anmnous papula^ 
m a iMtim wracked with fears of &»rtat power and 
intamal »timr^ 

ChaRenged to produce ev^ence of his charges^. 
McCarthy refused, instead, he produced new aite- 
gadmts racfo end t^evii^ When h«» became 
Chairman of the Senate Rmirenem Invastigathiro 
Subccmimfttae m 1ffi3l ha ustti unidentffied inform- 
ers and frode nmre unfounded accusaticms, ruining 
livas and careers in tf» process. 

In 1954, he accused the Secretary of the Army of try- 
ing to conceal evidme of e^wmage that McCarthy 
ted imcovered at Fort Itffcmnouthr Now Jersey. Tte 
Army in turn acci^ tte Senator of improper con- 
duct tiy trymg to gato favoratrie treatment for an Arniy 
prtvata^ a fPirner consiitenttD his ^nate sulvcom- 
ntfttea. L^i^thy tele^sed hearings on tte cl^ 
rsMf^ to tte Army fbOowed. McCq0^a|rerform- 
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Not all Americans supported the ^vern- 
mental actions* As early as 1952, a series 
of protests called for an end to the inves- 
tigations* In addition, a number of Holly** 
wo<kI stars went to Washington to denounce 
the accusations against fellow actors. 

Senator Joseph R. McCardiy of Wiscor.- 
fin was a relatively late entry into the 
**witch hunting'* zeal of die 1950s. An 
opportunist^ he seized on the mounting 
fear to advance his own political career. 
His unique gift for manipulating the media, 
through groundless but effective charges 
of communist subversion, enabled him to 
occupy center stage for several years. His 
activities came to provide the label of 
"'McCarthyism/* the taaic of publicizing 
disloyalty or subversion with little 
evidence. 

The pervasive fear of those times had an 
impact on the intellectual and cultural life 
of the nation. Books and magazines were 
removed from stores and libraries and 
even personal collections in private homes. 
Foreign mail was carefully scrutinized for 
subversive influences. Books, paintings 
and films by writers and artists with left* 
wing associations *^ecame suspea. Finan- 
cing and distribution of controversial 
materials became difficult, driving many 
creative people from their lifelong work 
in public communication. Teachers at all 
educational levels became cautious about 
their classroom comments and private 
discourse. In short, a powerful chili on 
the free expression of ideas hovered over 
the political landscape. 

Throughout this era of McCanhyism, the 
Supreme Court had ample opportunity to 
define citizens* rights under various pro- 
visions of the Bill of Rights. Some of the 
Cotrt's decisions upheld the rights of citi- 
zens to speak freely, to associate with 
people of their own choice, and to be 
affordeU proper procedures in defending 
themselves against allegations of subver- 
sion. Other decisions by the high court 
held that the government's interest in self- 



preservation outweighed individual rights 
of free expression and political dissent. 

The ambivalence of the Supreme Conn 
during this era was reflected in two major 
decisions ^bout the constitutionality of 
the Smith Act, which made it a criminal 
offense to advocate the violent overthrow 
of the government. In 1951, the Court 
held in Dennis u. United States that this 
legislation violated no provision of the 
First Amendment. In 1957, however, the 
Court held in Yates v. United States that 
the Smith Act did not forbid advocacy 
and teaching of forcible overthrow as an 
abstract principle, except "'where such 
advocacy is direaed to inciting or pro- 
ducing imminent lawless action and is 
likely to incite or produce such action.'* 

Eventually, the decisions of the Supreme 
Court and public opinion re-affirmed the 
doctrines of the Bill of Rights. Joseph 
McCarthy was discredited and died in 
near obscurity. The House Un-American 
Activities Committee was disbanded. 

Most Americans came to r^rd the tac- 
tics and consequences of the era as a 
tragic injustice. Yet it still stands out as a 
time like those of the Alien and Sedirion 
Acts, the *'Red Scare'* following World 
War I, and the unfair treatment of the 
Japanese during the Second World War, 
that tested America's values as expressed 
in the Bill of Rights. 
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Paul Robeson 



Paul Robeson as OUtella an sctm', and a pcditicai activisL 
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Wrth the civi^ nghts move- 
ment Amencan arttsts and 
writers could no longer get 
away wttti vrcious racist 
stereotypes. 




Paul Rcrtmsim one of the nu^ttalemsd per^ms 
of Ms 818. accompBstmi athtotB, bcoh, ciKYcart 

oratin; rm^dogiAp and poBtical and 
rights activiA, fus acMavaiii^tts waiQ l^andajy Ha 
was ono Cff tto first AIHmii Ani^tearo to tiwonta an 
MhAmerican in Cfdtege foiKteB and ¥V88 a star rn 
coth^ basataR* badc^baB and tniciL Ha ^ftm tt^ 
third Uackto gradtiatafhm Cobtmto Im Schmri 
and amoT^ tita first ni^9r btsctc fflm stars to baccme 
imsr?^to!aBy fammiSw As a ^a aetnr he ^va a 
mamorabia parfdm^ica of Sliaks^mara's OtImBo 
and bacmta one <rf Amariqa's fii^ ecmeertarti^ 
He spoke mora than 20 tangi^ges^ Chiding Chinesa 
and Ru^n.Asapi^ftrcalf^iiiaheworkad 
can and African American iOiefatton. His acKave- 
ments sfwtrod a Iffettme from the aarty 2Qth camury 
to h^ daatti in f SKl 

Equally ranwrtabie^ comi^rstivaty few Americans tn 
the tsaos have aver heard of Paul ftobason. The major 
reason is ^ he was one of the moA prominent of 
the thotmnds of victims of McCarthy^ Higtriy 
sympathetic to tide Sonet Unim ami a beBevar in 
communis idea^ Rob^ui was affectively biack 
listed during the 19901 Openly and proudly radical* 
enfBged tus accu^fsi As a result ha was unaUa to 
earn a da^^ his intemiitional feme. Owners 
of concert haOs and recording studios succumbed to 
pressure to deny him performancas. Record stores 
refused to cany his recordings, cutting off his roy- 
alty income* The FBI foBowed hnnto n^eting^ 
performances in black churchy and home. 

Like hundre<te erf other artiAs, he was ceiled to tes* 
tify before the House Un-American Activities Commit* 
tea, ifl^ere hte defmnt refusal to cooperate only pro- 
voke mora trouble. In tSSO^ the State Department 
cancelled his pas^mt mt the groumte thst his trav- 
^ atmoad were not in America's b^ mterest 
Exiled in his own laint. Robe^ tosttite right to per- 
form overseas, his onlyjmttming smtrce of income. 
He filed ^to regain his (»ssf»»l In IffiS, after 
eight years, the Supranw Cmut ni the case of Kent^ 
DuBbs ruled that tiie Secr^ry of Stete did not have 
ttfe right to deny a f^ssport broat^ of a person's 
aOaged conmnin^ beRefe or as^iates. Beyond the 
value of this legal victory to hinmelf* Rol^son's pass- 
imt struggle h^pad to establish tiie right of all 
Amaricar^ to travel abroad* 

His passport restored, Robe»m resumed his artistic 
care^. He gave concerts throughout the world and 
once agam pe.fdnned Othstto in England. He contin* 
ued to speak critically about American domestic and 
intemational poficies. But he never truhf recovered 
from his ordeal wth McCarthytsm Ykning Americans 
of all ethnic backgrounds, who might today look to 
Paul Robeson as a role nmiet for human creativity, 
know ntde or notiiing of his accompfishments* 




CHAPXER 



WafCn on vvasiiingioii, vstsx 



Throughout the nation's history, Ameri- 
cans of African descent have suffered 
lives marked by discrimination and hard- 
ship. Millions of slaves endured incal* 
culable suffering from their entry into the 
American Colonies in the 1600s to the 
abolition of slavery by the 13th Amend- 
ment of the Constitution in 1865* In 1868, 
the 14th Amendment finally gave black 
men full citizenship and promised rhem 
equal protection under the law. 

Despite some immediate gains in the after- 
math of the Civil War, the legal and politi- 
cal rights of African Americans declmed 
dramatically after federal troops with- 
drew from the Souths returning it to local 
white rule. Dismal economic conditions 
of sharecropping made life little better 
than it had been under slavery. Many freed 
blacks also found themselves the victims 
of terror by lynching, rape and brutal 
assault. Throughout the latter part of the 
19th crntury, denial of their rights was 
legally sanctioned by a series of racist 
statfttes based on the theory of white 
supremaCr*. 

Known as "Jim Crow** laws, a derisive 
slang term for black men, these laws estab- 
lished different rules for blacks and whites. 
The^e laws promoted and institutionalivi^; 
racial segregation, in all phases of life 
from birth to death, including hospital 
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orphanages, schools, public transporta- 
tion^ hotels and restaurants, recreational 
facilities^ and burial grounds. Signs 
marked "Whites Only'* and "Colored" 
prevailed throughout the r^on. This 
le^iated racism found support in a series 
of Supreme Court decisions in the late 
19db oratury, including Pbssy Vn Ferguson. 

The reality was that facilities for blacks 
were separate, but completely unequal. 
Racial discrimination dominated ovenly 
in the lk>uth and more subtly in other geo- 
graphic regions. Jim Crow laws were only 
part of the problem facing African Ameri- 
cans. Unwritten rules barred them bom 
many jobs and commerdat establish* 
ments. Ku Ktux Klan violence kept them 
"in their place." Following World War I, 
race riots ignited throughout the United 
States, frequently directed against return- 
ing black soldiers* Alhrican American 
groups and individuals fought back^ cre- 
ating civil rights organizations to pub- 
licize racial violence discrimination and 
to seek relief in legislatures, courts and 
elsewhere. Still, new Jim Crow laws were 
enacted and economic and political rights 
for blacks were minimal throughout the 
1920s and 30s. 

The aftermath of World War II catalyzed 
some deeper changes in American race 
relations, bringing social reality more into 
line with constitutional ideals* By 1948, 
President Truman had taken measures to 
promote racial equality, urging Congress 
to enforce fair voting, hiring and transpor- 
tation practices tliroughout the country. 
As Commander in Chief Truman also 
ordered the complete integration of the 
armed forces. Many called for more aaion 
from the President and Congress, but 
strong southern political resistance 
proved a powerful block. 



ss 



ERJC 



BESTCOPYAtfiUUIBLE c5 




Or. King dddress&s 
March on Vl^shlngton 
crowd. 
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Negroes and Wkife Sympathisers Demand 
Across*tbe*Board End of DiscriminaHon 

WASHINGfON Wi — In a great, dramatic demon 
ftlration, more than 200,000 Negroes and white sym 
pathizers massed before the Abraham Lincob Me 
morial Wednesday and demanded across-the-boarc 
aboOtion of race discrimination. 

r ' 'i 





Ihousands of Ku Ktux KEan 
marchers m Washington O.C^ 
crrea ' 



By the 1950s, civil n^txs accivictes accel^ 
eraced, heralding profound changes in 
American law and society. The EiMnhower 
Administration downplayed new measures 
to promote racial equality, forcing civil 
rights groups to turn to the courts to re- 
dress legitimate grievances. In 1950, the 
National Association for the Advance- 
ment of Colored People mounted a legal 
assault on educational segr^tion, chal- 
lenging the ''separate but equal'* doctrine. 
Winning some key decisions concerning 
discrimination in higher education, the 
NAACP soon focused on segrc^ted pub- 
lic schools. On May 17, 1954, the Supreme 
Court ruled unanimously in its favor, 
holding that separate educarional fadli- 
ries a^^ "inherently unequal,** violating 
the 14th Amendment equal protection 
clause. Broum v. Board of Education was 
a landmark decision and a signal victory 
for civil rights forces in the United States. 
The case overruled the ''separate but 
equal** doctrine and stimulated a genera* 
tion of massive social protests and 
activism on behalf of racial justice. 

The opening battle occurred in December, 
1955, in Montgomery, Alabama, when 
Rosa Parks refosed to relinquish her bus 
seat to a white passenger. Jailed for her 
defiant act, she sparked a successfol black 
boycott of the city bus system. Mobilized 
by experienced black labor leaders and 
women community organisers, the dem- 
onstrations were soon led by Dr. Martin 
Luther King, Jr., who advocated non- 
violent resistance to unlawful authority. 
Influenced by the writing of Thoreau 
and Gandhi, King conceived a strategy of 
civil disobedience to compel authorities 
to implement the human rights guaran^ 
teed 90 years earlier by the 13th and 14th 
amendments. 

Social protest soon became a daily reality 
in the segregated South. Black student sit- 
in demonstrations began in Greensboro, 
North Carolina in February, 1960, to 
demand equal service from a Woolworth 
lunch counter. The sit-in movement spread 
rapidly; by April, 50,000 people had par- 
ticipated in sit-ins or support demonstra- 
tions in 100 southern cities and towns. 
More than 3,000 persons were arrested, 
as the nation watched with interest and 
anxiety. Freedom riders organized by the 
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Congress of Racial Equality took buses 
into Georgia and Alabama, seeking to 
integrate waiting rooms, lunch counters, 
public restt^ooms and drinking fountains. 
R^ularly met by mob violence and police 
brutality, hundreds of freedom riders 
were beaten and jailed. 

New, more militant civil rights organiza- 
tions like the Student Non^^violent Coordi* 
nadng Committee entered the arena of 
public protest. Young blacks and increas- 
ing numbers of northern white supporters 
moved into African American conununi- 
ties throughout the deep South, organ- 
izing demonstrations, teaching in *Tree- 
dom Schools,*' and registering voters. 
Their activities prompted harassment in 
arrests, violence, and occasionally even 
death* The motto of the era was "putting 
your body on the line.'* 

In August 1963, civil rights leaders orga- 
nized a massive march on Washington, 
culminating in a rally of more than 
250,000 people demanding jobs, freedom 
and full implementation of constitutional 
rights for racial minorities. Dr. King's 
srirr^ng **I Have a Dream*' speech inspired 
thousands of new civil rights advocates to 
work vigorously for these goals. The polit- 
ical impact of these efforts was obvious. 
Srill facing strong resistance from south- 
em democrats, a reluctant President John 
F. Kennedy finally proposed comprehen- 
sive civil rights legislation to Congress, 
admitting privately to civil rights leaders 
that street protests had forced his hand. 
Soon after Kennedy's assassination in 
November, 1963, Congress enacted land- 
mark civil rights legislation with the 
strong support of the new president 
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NDrman fiocKwert cover oi U i> 
Msrsrtats escorting scrrool wn 
nto a ortivtousty segregateo 



Brown v. Board of Education (1954) 

On May 17, 1954, the Supreme Coun*s nine 
Justices announced dieir unanimous d^ision 
in the four ^^^cs grouped together and known 
as Broum u. Board of Education* Hits case was 
one of the most important in the 20tfa century, 
a landmaric ruling that s^regation of dbildren 
in pubUc schools, authorized or required hy 
state law, violated the 14^ Amendment guar- 
antee of equal protection of the law. Speaking 
for the Court, Chief Justice Earl Warren relied 
on modem scientific evidence in concluding 
diat school segre^tion produced feeling of 
inferiority in blau chilcben, reducing their 
motivation to leartL ^amn and his colleagues 
held, accordingly, that segregated educational 
facilities are iimerently unequaL 

The Broum decision was a poiirical triumph as 
mudi as a major departure from existing legal 
doctrine. The Coun was particularly sensitive 
to the political impli^tions of dedsicm 
when die case was first argued in 1952. His- 
torical evidence su^ests mat the Court was 
seriously divided. Several Justices were con- 
cerned about the probable reaction of violence 
and civil dtsord^^r among white Southerners if 
the Court ruled school segregation unconstitu- 
tional« Chief Justi(% Fred Vinson, who had 
written earlier opinions striking down segrega- 
tion in universities, appeared reluctant to 
extend those opinions to the public schools. 

Vinson died in 1953 before a final decision in 
the case. His replacement, California Governor 
Earl Warren, had the opposite view* He was 
determined to overturn ''separate bur equal'' 
doctrine and equally determined to orchestrate 
a unanimous decision in a case of such poiiri- 



cal magnitude. Widi dtie assisoince of Justice 
FeHx Frankfurter, die new Chief Ju^ce used 
his coimdorable p<^tical skills to accomplish 
thisgc^. 

For all its historical and constitutional signifi- 
cance in dMlarittg equal educational ^qmortnn- 
tty, die Bnmw Asctskm was ddibmtdy nmi^ 
in laniptage and scope. Tlie Supreme Court 
isned no orders w die defiemfimf sdiool bw 
cm iiHben they shodd end didr segtegated 
tices* Ins^d, die Court watted a fuU year 
before becoming more sf^ecific 

In Its darifytng dedsionf wxMomts called 
Brown v. Board of E^hcathn TU die Court 
reqiured school t^rds to *'make a prompt 
and r^sonable smt** toward compltance. It 
directed Ae lower courts to issue orders to 
schools to admit black children Vitfa all 
deliberate speed."* Such language reflected a 
concern for the political realities of die tune. 
A common response to die Court's derision 
was outright defiance and evasion. Only lattr 
would die promise of the Brown decision 
become a rea'^ty. Yet, throu^om die next 20 
years, Broum served as precedent to end scg- 
regatton on public trai»)portation, recreational 
fodlities, court bouses, housing and virtually 
every other public institution. The decision 
was the cridcal catalyst for die momentous 
civil rights activities diat forever changed r^ce 
relations in America. 




Angry whites ieer Eltrabeth Eckford as 
she trres to attend segregated high 
school in Uttfe Rock. Arkansas. 1957. 
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The Civil Righcs Law of 1964 enforced 
the right to votc^ audiorized the govern- 
ment to hring suit to protect equal access 
and use of public facUities and education, 
and established a Fair Employment Prac- 
tices Commission. The Voting Rights Act 
of 1965 suspended literacy and odier voter 
tests that had l^en used for decades to 
disenfranchise African America cinzei». 
It also audliorized federal supervision of 
voter registration in states with demon- 
strable records of racial discrimination in 
the electoral process. Together, these laws 
expanded the role of the national govern- 
ment as a guarantor of civil rijg^ts, pro- 
viding new legal **muscle** to implement 
existing constitutional rights. 

Hie peak of federal legislative activity was 
accompanied by even more social protest 
and civil unrest. Demonstrations occurred 
in the North as weU as the South, because 
African Americans in urban ghettos still 
lived in massive poverty, despair, and de 
facto segregation, despite their newly 
acquired legislative ri^ts. The confronta- 
tional mood of the mid4960s was stim- 
ulated by the emergence of the "Black 
Power*' movement, influenced by the 
ideas of historical and contemporary rad- 
ical black leaders like DuBois, 
Marcus Garvey, Paul Robeson, Malcolm 
X, Stokely Carmichael, Huey Newton 
and others. 

The gains of the dvil rights movement from 
the mid-50s to the early 70s encouraged 
other groups to fight with equal vigor for 
political and judicial recognition of their 
own rights. The Women's Liberation move- 
ment developed in the 60s and 70s* Led 
by Bella Abzug, Gloria Steinem and Betty 
Freidan, this prompted a newly proposed 
constitutional amendment: the equal 
rights amendment. Though not ratifted, 
it served as a rallying point to assure 
women full participation in society. 

Latino activists, especially in the South-* 
west, also organized and pressed for 
change. In one example, Cesar Chavez ted 
a movement to assure better treatment 
and economic benefits for the thousands 
of migrant farmworkers. Others pressed 
for greater representation in state and 
Federal Government. 



OXFORD, Miss. (AP)— Hordes of combat* 
ready troops clamped rigid control on this 
seething southern town Monday night Btt& 
the enrollment of James Meredith, a Negro^ 
ended segregation at the University of Mis- 
sissippi. 



Native Americans from throughout the 
country l^came effective advocates for 
better education and greater reo^nition 
of their unique cultures. They also fou^t 
for more autonomy and political partici- 
pation in running their own affairs. 

^ian Americans fought for an end to dis- 
criminatory immigration practices and 
redress of past wrongs such as those that 
arose from the Japanese Internment dur- 
ing World War IL 

Disabled Americans pressed for funda- 
mental changes in how society treats 
those with special needs. They promoted 
awareness for and equal access to public 
facilities, better special education pro- 
grams and medical reform. 

Gays and lesbians organized to repeal dis- 
crimmatory legislation, to forbid unfair 
hiring practices and to change public per- 
ceptions of sexual orientation. With the 
tragedy of AIDS in the 1980s and i990s, 
the movement also rallied to assure ade- 
quate medical research and organized 
collective efforts to fight the disease. 

All of the movements, like the early civil 
rights cause, have met with resistance. 
Many have provoked mafor controver- 
sies; others have provoked a reaction on 
the pat t of majority Americans. They have 
met with the claim that radical social 
change has come too fast or has gone too 
far. Some have met resistance on the basis 
ot moral or religious beliefs. Yet all of 
these movements demonstrate thrt the 
doctrines contained in the Bill of Rights 
are not absolute. While great disparities 
still exist in the United States, perhaps the 
ultimate significance of the Bill of Rights 
emerges when people, not just lawyers, 
judges and politicians, assume respon- 
sibility for determining end implementing 
its meaning. 
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Thurgood Marshail 

Few blacks bom Hi 1908 could aspre to a career as 
a (awyar, nrnch 1^ as a member of .he Umted 
States Supreiro Court grand^ of a slave 
and son of a PuOmao steward, Thursood MaishaB 
became a drairatic wceptlon to tho mwlest eiq>ec- 
tations of black Airoricai^ in the Mity part of the 
20th cemiiry^ Ha was bom in Baltiirofe arel 
attemted segre^A^ sd«K^ as a boy; Mtm gradu* 
atrng frtm the Wsiorically black Howaid Ui^ 
Law School, he began precticins tS33. In im he 
became chief cmmset of the Defense fma of 
the Natinra) As^icratbm for tiie Advanc^nmt of 

C^riorad People. 

This role would soon proprt him to natmral promi- 
nence. The NAACP Legal Defense Fund was the key 
legal arm of the broader strng^fiarii^e and 
civ« rights; By tmMarshaO and his te^l col- 
leagues mmi iirto high gear on a sustain^ attack 
on s^ragsMd educatiim at all lev^ Mar^ll 
began this crusa::.^ by wmning importam legal victo- 
ries m the Supreme CwrL His efforts eKmirat^ 
slate practices in umversities and profes^miat 
schools tirnt fened to {mvide education fer 
African American appGcants. 

The biggest chaflengo lay ahead. Working wi* cli- 
ents in the s^regated South, Marshall was ready 
to attack the kutg stamfing ''separate but equar' 
doctrine in pub6c school His stniggl^ were both 
legal and p^tfcaL He wen fecal powerhd internal 
resistance in his om organizattoa Many civil rights 
activists befieved that it was premature to take on 
the entire system of ^gregated pubyc schools* 
Fearing that the Suprmte Court would succumb to 
wHIespread public resistance to school integration, 
they urged cautiorL Datennined to proceed, 
Marshall carried the day. 



He am! his ^ of lawyers woriced hiriou^ to 
make the mwt effective case. In he presented 
the legal arBumentttat evmtuatly resulted in tfte 
tandmaric decteim rrf firown u Board cfEttvcstim in 
tSM. Mar^ departed from tradltionat tegai strat- 
egy by pressttmg tte Suprune Court with persua- 
s^ evideme fnm the ff^ of psyehcA^ ami 
serial mmce about the ^feds of segregatkm on 
sdiffitf childrea StUL his b^ argum«tt was that 
no readbig of the Ccmsdtutbm could ^port seg- 
regatiim. TWs victory for African American childrBn 
in the courts made Marshall a civil rights hero as 
wen as a rational figure. 

In tSBIt President Jf^ F. Kemedy epfKunted ban to 
the ULS. Court of Afqmate. In ^ F^r^idrnt Lyndon 
John^ nmde \m Solicitor GeneraL Two years 
fater^ Jcrtmon appiAitBd Marshatt to tttB Supreme 
Court, where he became tite first black to occupy 
the po^on of Asmiate Justice. For more than 
twenty years. Associate Justice Thurguid Marshall 
voted to expand tte of fSghts by favoring greater 
free expression, more re^cticms on pottce miscon- 
duct and increased opporturatim fer rectel mow- 
iti^ w^re recipients, and other merginal grmrps 
in /^nerican society. A Img iKness prompt^ htm to 
retire in t991. When asked to sum up h^ role as a 
lawyer and justice. Meruit said, '*He did what he 
could wMi what he had " For those who suffered 
from segregation or who had litta power, no one did 
more. 



Justice ThurgocKt MarsliaH. 




Bakke Wins but Justi 
Uphold Affirmative 




Thuroooo Marsnau sufrotmoeo cv 
jtudenis on steos o: Suoreme Courf 
3uffdinq. 
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In 1215 Magna Carta guaranteed that 
Men shall only be punished according to 
"the Uw of the Land." In 1354 Parlia- 
ment rf . ast the idea as "'Due Process of 
Law/' }i mes Madison adopted the phrase 
when he \vrote the Fifth Amendment and 
the authors of the 14th Amendment used 
it in their wo^Hing. The Supreme Court 
first interpreted 3ue process in Murray^s 
Lessee v. Hoboken (IBS6). The Court 
defined it as the settled usages and modes 
of proceedings in English law, "before the 
emigration of our ancestors/' that were 
not unsuited to the civil and political con- 
ditions of America. Given such an elastic 
definition^ it is no wonder that the contro- 
versy over the rights of persons charged 
with crimes continues to capture the 
attention of lawmakers, the police, the 
courts and the public at large. 



From knotty questions of search and sei- 
zure to the right to counsel, from the right 
against self-incrimination to cruel and 
unusual punishment, volumes have been 
written about due process* The core 
issues of d;ie process involve reconciling 
the legitimate needs of a society to main- 
tain law and order and the fundamental 
right of every citizen to be protected from 
unconstitutional survetUan^, arrest, con- 
viction and punishment. Ironically, per- 
haps the ipost basic of all due process 
rights --that one is presumed innocent 
until proven guilty ^appears nowhere in 
the Constitution or the Bill of Rights, 

The Supreme Court has addressed due proc- 
ess questions on a case-by-case basis, 
applying various formulations of the *'fund- 
amental fairness** test. For example, the 
Court has asked whether a particular pro- 
cedural safeguard is "of the very essence 
of a scheme of ordered liberty.** Another 
test employed by the Court has been 
whether a rule or procedure is dictated by 
a "principle of justice so rooted in the 
traditions and conscience of our people '^s 
to be ranked as fundamental.** Cr the 
Court has asked whether a challenged 
procedure imposed by the state violated 
"those canons of decency and fairness 
which express the notions of justice of 
English-speaking peoples even toward 
those charged with the most heinous 
offenses.** If the answer to any of these 
questions is "yes,*' the Court will invoke 
the due process clause of the 14th Amend- 
ment and apply it to all states. 



MkB direst 
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HABEAS CORPUS: 
"THE GREAT WRIT 
OF LIBERTY' 



/SS2s carma 



Evoi before the Bill of Ris^cs was adopted, so 
v.iliied was the Writ of Habeas Corpus, that it 
Wi'S|(tiafaiitnd in the :extof die Constitudoe 
ttselt (Art. I, Sec 9). Habeas Corpi^ is a court 
order qimmandtng anr offidai who holds some- 
OM in custodjr to orii^iiiat p&wn before a 
court and jusmjr the tqsal grour is for the res* 
tratnt of personal libet^« ff all dse fails. 
Habeas Corpus serves as a last resort to gain 
release from illegai detention or imprisonment. 
Justice Fehx Frankfurter wrote, "It is not the 
boasting of emptjr rhetoric that has treated die 
writ of habeas corpus as die basic safeguard of 
freedom in the Anglo-American workL** 

Durii^ the Qval War, when a dvitian was sen* 
tencedto cfeath hf a court martial, even diougb 
the local grand fury had refused to india him, 
his life wsiB qiared when the Supreme Court 
granted a Writ of Habeas Corpus {Ex Pane 
Mittiganh And uriien Americans of Japanese 
descent, whose hqralty was unquestioned, were 
confined in internment camps against dieir will, 
it was a Writ of Habeas Corpus that finally 
won their relMse (Ex Parte Endo). 

Currently, habeas corpus is toosx often invoked 
in death penalty cases* Some claim that many 
of these petitions are irivolous and diat they bog 
down the courts in endless paperwork simply 
to delay the process. Yet, according to the 
American Bar Assodarion, petitions for habeas 
corpus are granted in 40% of aU death penalty 
cases. Recmdy, the US. Suprenw Court siiowed 
a willingness to ou^ully scrutinize a ^cond 
petition and deny it on the finding that the 
petitioner had abused the writ {McCleskey v. 
Zant, 1991). 




For example, in the 1968 case of Duncan 
V. Louisiafta, the Court considered the 
question of whether a person accused of a 
misdemeanor punishable up to two years 
imprisonment couid be denied a jury trial 
by state law. ITie Court reviewed rite imjKir- 
tance of jury trial in English and Colonial 
Law. It also cited the Sixth Amendment 
which guarantees fury trials in criminal 
prosecutions. The Court found that trial 
by jury in criminal cases is "fundamental 
to die American scheme of justice/* There- 
fore, the due process clause of the 14th 
Amendment requires states to provide a 
jury trial in serious criminal cases. Because — 
the crime chai^d against the defendant CONTBOL 
called for punishment "of up to two pm^VlSsi 
years'* imprisonment^ a jury trial w^ould ^JiaisiisL 
be required under the Sixth and Four- , 
teenth amendments. An expanded right to 
jury trials taken from the Sixth Amend* 
ment had become incorporated through 
the 14th Amendment: and made to apply 
to the states. 

However, the Court has not always reached 
this result. In a later case the Coun decided 
that a 12-person jury, though deeply rooted 
in English and American practice, was 
not fundamental. As a result, the defen- 
dant's Sixth Amendment rights were not 
violated when he was convicted by a six- 
person jury. In short, the 14th Amend- 
ment due process clause did not require a 
12-person jury. 

The Warren Court in the 1960s dramati- 
cally ''federalized*' state criminal proce* 
dures by applying federal notions of due 
process to the states through the 14th 
Amendment. More and more state crimi- 
nal procedures were forced to change. In 
some cases, gross abuses of due process 
by law enforcement officials forced the 
Court to police the police. In a 1936 case. 
Brown v. Mississippi a black male sus- 
pect in a murder case was beaten and tor- 
tured for hours by police before he con- 
fessed to the crime. The Court ruled that 
such police methods have no place in a 
free s xiety and that confessions extrac- 
ted u.ider such methods are ''inherently 
unreliable/^ 

Unflinchingly, the Court barred the admis- 
sion of illegally obtained evidence [Mapp 
V. Ohio^ (1961)], and guaranteed indi- 



gents the right to counsel [Gideon v. 
Wainwright, (1963)}. It prohibited pros- 
ecutors from making adverse comments 
to the jury when a defendant exercised 
his constitutional right against self- 
incrimination by declining to take the 
stand [Griffin v. California, (1965)]. The 
Court guaranteed the right to confront 
witnesses [Pointer v. Texas^ (1965)], and 
assured criminal defendants the ri^t to 
use compulsory subpoenas to obtain use- 
ful evidence [Washington v. Texas^ 
(1967)1. Of course, no case more stands 
for this fudidal revolution than Miranda 
p. Arizona (1966). 

These rulings required great changes in 
law enforcement and set >ff a great debate 
about the meaning of the Bill of Rights* 
Those opposed to the changes argued that 
by forcing states to follow these rules- the 
Court had upset the balance betw^ cd- 
eral and state power. Others argued that 
the Court was no longer merely making 
decisions about law, but had begun to 
legislate by making rules that the states or 
federal law enforcement officials had to 
follow. Asioe from these arguments that 
the Supreme Court had tampered with 
the separation of powers and checks and 
balances in the Constitution, the Court 
was also accused of being unfair. Why 
should convicted criminals receive new 
trials, or reduced sentences, or, in some 
cases, be released, because of law enforce- 
ment errors? Others believed that the Court 
had gone overboard perverting the Bill of 
Rights to help criminals, instead of con- 
sidering the victims of crimes, or their 
families. The legislative and executive 
efforts of the Reagan and Bush Adminis- 
trations, and the efforts of the Jusrices 
they have appointed, sought to alter this 
situation. Recent decisions, without 
directly overruling the precedents of the 
Warren Court, have begun to limit their 
effects. 

In 1990, the Court, in an opinion written 
by Chief Justice Rehnquist, upheld suspi- 
cionless stops and examinations of all 
drivers at "sobriety checkpoints'* (Michi- 
gan Department o f State Police v. Sitz). 
These checkpoints seemed to be generally 
accepted by the public as a minor incon- 
venience in the fight against drug and alco« 
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OarmKe Earl Ghfscn. 

VVhen ha stDid 8 phtt of wifia aret a f0w e^ 
curette macMro at the Bay Hartmr Ptoboom in 
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Gideon's need for 3 tawyer to pr^em W$ constitu* 
doral arguments and apfmimed Ato Fortes; wto 
would later ^ as a Justice of tto Supreme Court 
On Qlereh % bi <?^d!9aff K MSij^^ 
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had a right to cmnsel WHting f^ tto majority. 
Justice Hugo L Biack, wto tod dlssentad in fieft^, 
dedared, "Tto right of one ctorged with crime ID 
cmmsai may nm to deemed fundamentai and essen- 
tial to feir trials in some countries, but it is in mfs." 
GideOT. a petty thief, tod expanded the rights of 
aO Americans. 




CRUEL AND UNUSUAL PUNISHMENT 

The Eighth Amendmt;nt bans *'cruet and 
unusual punishment/* In 1958, Chief Justice 
Earl Warren, in Trap v. Duties, wrote that 
these words manda^ '^civiiized'* methods of 
punishment compatible with **the dignity of 
man/* The Amendment "must draw its mean- 
ing rrom the evolving standards of decency 
that mark the progress of a maturing society/* 
In J972, in Furman v. Georgia, a dosdy divided 
Supreme Court struck down all state death pen- 
alty laws because they were so lacking in dear 
standards that judges and juries were arbitrarily 
condemning people to death ''wantonly and 
freakishly/* 

By 1976, Congress and thirty-five states had 
passed new capital punisbnient laws. When 
tested in the Supreme Courf that year, those 
that imposed a mandatory death sentence for 
murder were struck down as repugnant to *'the 
respect for humanity underlying the Fighth 
Amendment/* But those that establisht^ 
'^guided discretion** were upheld. For example, 
in Gregg v. Georgia the law required a jury to 
first find guilt and in a second stage to weigh 
^•aggravating*' against "mitigating*' 
circumstances* 

The Court has continued to grapple with the 
death penalty* outlawing mandatory execution 
for "cop killers** in Roberts v. Louisiana (1976), 
and prohibitifig death sentences for rapists in 
Coker V. Georgia (1977). It also banned execu- 
tion for the crime of felony-murder where the 
defendant did not partidpate in the murder 
{Enmund v. Florida, 1982). Yet, in many other 
cases, the Court has sustained the death penalty. 
While according to opinion polls the great 
majority of Americans support the death pen- 
alty, the Court will be called upon to make deci- 
sions of life and death for many years to come. 




hoi abuse. Yet, in terms of our Fourth 
Amendment rights, Sitz represents the 
first rime that the Court has authorized 
police searches and seizures of presump- 
rively innocent persons for criminal law 
enforcement purposes^ without any indi- 
vidualized suspicion. In dissent, Jusrice 
Stevens charaaerized the halting en 
masse of unsuspeaed ordinary citizens 
as one of the **hallmark$ of regimes hr 
different from ours/' 

In March 1991, a closely divided Court, in 
its 5-4 decision Arhona v. Fulminante, also 
written by Chief Justice Rehnquist, held 
that the admission inm evidence at a cri- 
minal trial of a coerced confession would 
not automatically require a reversal if the 
court concludes that the error was "harm- 
less/' In a sharply worded dissent. Justice 
Bryon White and three other Justices 
argued that '*a coerced confession is fun- 
damentally different from other types 
of erroneously admitted evidence/* The 
dissenters relied on earlier precedents for 
the rule that "there are some constitu- 
tional rights so basic to a fair trial that 
their infraction can never be treated as 
harmless error." 

Ironically, the new Rehnquist Court is 
now itself accused by some of being an 
activist body, legislating rather than adju- 
dicating. One thing is clear: debates over 
the essential meaning of the Bill of Rights 
and due process will continue. 
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Miranda Righrs 

Em^tD Miranda was arrested on charges of 
kidnapping and rape« He was picked out of a 
lineup by the victim^ tnterropted for several 
hours and then signed a confession. He had dot 
been advised that he did not have to answer 
any questions or that he could have a lawyer 
I present. The Supreme Court reversed Miranda^s 
I conviction on the grounds that the Fifth 
I Amendment guarantees the right of a suspea 
to remain silent unless he chooses to speak in 
the "unfettered exercise of his own will." The 
majority opinion, written by Chief Justice Earl 
I Warren, showed that the Court distrusted 
I police procedures employed in a secret "inter* 
i rogation environment/' In Miranda^ the Court 

set minimum procedures that the police must 
j follow at the outset of interrogation. The 
I police must clearly inform the accused of the 
i right to remain silent^ that any statement made 
I may be used as evidence in court against the 
j accused; that the accused has the right to the 
presence of an attorney; and that if the accused 
cannot afford an attomeyt one will be appoin- 
ted to represent the accused. Chief Justice 
Warren wrote that "[t]he warnings required 
I and the waiver necessary in accordance with 
! our opinion today are prerequisites to the 
admissibility of any statement made by a 
1 defendant.'* The debate over Miranda began 
immediately and persists to this day* The dis- 
j senting justices warned that the ruling 
1 weakened law enforcement and created rigid 
rules not required by "the more pliable dic- 
tates*' of conventional due process used up to 
that time. 



Mapp V. Ohio (1961) 

DoHree Mapp and The ^'Exclusionary Rule*' 

When seven policemen appeared at her door in 
Cleveland, Ohio, donanding entry in search of 
a Y^mh suspect, Dolkee Mapp kept diem wait- 
ing while she called her lawyer. He told her to 
stand her ground unless th£y produced a search 
warrant. The notice broke the IckIc, waving 
what they said was a **warrant** at Mapp« 
When she tried to r^d it, they grabbed it back 
and handcu^ed her. While searching her two- 
story house, they happened upon a suitcase 
belonging to a former boarder. It contained 
seTniai material consisting of "four little pam- 
phlets, a couple of photographs and a little 
pendl doodle." Mapp was chatged with pos- 
sessing ^iewd and lascivious*' materials. 
Although the Ohio Supreme Court found that 
the evidence was **unlawfully seized during an 
unlawhtl search," it was still admissible and 
her conviction was upheld. But in 1961 the 
U.S. Supreme Court, by a 5-4 decision, held 
that under the Fourdi Amendment the evi- 
dence should not have been u^ at trial The 
Coun ha^ expanded the Exclusionary Rule to 
all state, its well as federal, crimes. Justice 
Tom C. Clark wrote that the Exclusionary 
Rule was **an essential part" of the Fourth 
Amendment because it deterred police Uom 
engaging in utilawful searches and seizures. 
'^Nothing can d^troy a government more 
quickly than its failure to observe its own 
laws," wrote Qark, *'or worse, its disregard of 
the charter of its own existence." 




CHAPTER 24 



The tradition of religious liberty is deeply 
rooted in the American experience and 
has served as the bedrock for the protec- 
tion of other rights, including freedom of 
speech, press and assembly. In 1776, the 
Virginia Declaratioii of Rights gunranteed 
that "all men are equally entitled to the 
full and free exercise of religion, accord- 
ing to the dictates of conscience." Tliomas 
Jefferson's Virginia Statute of Religious 
Liberty, adopted in 1786, stated that no 
person should be compelled to frequent 
or support any religious worship and that 
no person should suffer on account of 
religious opinions and beliefs. 

TTbese complementary doctrines, one pro- 
hibiting the establishment of religion by a 
state and the other guaranteeing the i^ee 
exercise of religion, were both included in 
the First Amendment. They have occu- 
pied a long chapter in our constitutional 
history. In Cantwell v. Connecticut 
(1940), the Supreme Court said that relig- 
ious liberty "embraces two concepts— 
freedom to believe and freedom to act. 
The first is absolute but, in the nature of 
things, the second cannot be. Conduct 
remains subject to regulation of society." 
For 200 years, the courts have tried to 
reconcile the conflia between the right to 
freely exercise and practice one's religion 
and the government's police powers to 
enact legislation for the general comfort, 
safety, health, morals and welfare of the 
citizenry at large. 



In Reynolds v. United States (1879), the 
Supreme Court upheld the constitution- 
ality of an act of Congress criminalizing 
polygamy on the grounds that aldiough 
laws **cannot interfere with mere relig- 
ious belief, they may with practice." 
Likewise, in jacobson v. Massachusetts 
(1905), the Court held diat compulsory 
vaccination against communicable dis- 
eases was enfortxable regardless of relig- 
ious objcitions. In Prince v. Massachusetts 
(1944), the Court upheld the conviction 
of a Jehovah's Witness for violating a 
child labor law by allowing her nine-year- 
old niece to help sell the group's religious 
literature on city streets. 

Between 1935 and 1955, the Jehovah's 
Wimesses, often represented by their te- 
nacious lawyer, Hayden Covington, won 
important legal victories. These cases 
not only enlarged reli^ous ^eedom for 
followers of all faiths, but established 
vital precedents ensuring greater freedom 
of speech, press and assembly for every- 
ore. Rebuffed in 1940 in Gobitis, the 
Jehovah's Witnesses successfully returned 
to the Supreme Court three years later in 
West Virginia u. Bamette. In that case, 
the Court sustained their right to refuse 
to salute the flag on religious grounds. 



In Cantweil, the Court held that the First 
Amendmenc guaranteed the right to teach 
and preach religion in the public streets 
and parks. While a municipal permit may 
be required, it coulJ not be denied on the 
basis of the content of the religious teach- 
ings. Any restrictions must be applied and 
must be limited to tin^e, place and man- 
ner of the speech^ not to the speech itself. 
The same year, in Cox v. New Hampshire^ 
the Court unanimously ruled that relig- 
ious liberty included the right to partici- 
pate in public religious processions. Cox 
would serve as a key precedent to protect 
civil rights demonstrators during ^he 1960s. 

The Court first addressed the Establish* 
ment Clause in 1947 in Ever son v. Board 
of Education. A sharply divided Court 
endorsed Jefferson's •Vail of separation" 
between church and state. Still the Court 
upheld a New Jersey program that allowed 
local schoolboards to reimburse parents for 
the cost of public transponarion to both 
public and private religious schools. 

The following year, in McCollum v. Board 
of Education^ the Court put meat on the 
bone of strict separation of church and 
state. It struck down Illinois' ''release 
time*' program, popular in many states. 
Under the program, students were excused 
from class to attend religious instruction 
given in public school buildings. Four 
years later in Zorach v. Clausen (1952), 
New York's release time program was 
upheld because the religious instruction 
took place on off-school premises. 

In Engel v. Vitale (1962), the Court con- 
fronted the issue of religious praver?i in 
the public schools. New York had offered 
a voluntary, non-denomination invoca- 
tion of ''Almighty God." fn an 8-1 deci- 
sion, the Court struck down the policy. 
It found that it is "no part of the business 
of government to compose official prayers 
for any group of the American people to 
recite as part of a religious program car- 
ried on by government/' The following 
year, in Abington v, Sckempp (1963), the 
Court outlawed devotional Bible reading 
in public schools. But the Court assured 
educators that nothing in the opinion 
prohibited the study of comparative 
religions or the Bible as a historical and 
literary work. In Wallace v. Jaffree 



(1985), the Court invalidated an Alabama 
law that required a one-minute moment 
of silence for ^'meditation or voluntary 
prayer.'* 

When Arkansas prohibited the teaching 
in its public schools '^that mankind as- 
cended or descended ftrom a lower order 
of animals," the Court, in Epperson i\ 
Arkansas (1968), overturned the law. The 
Court found that the state had "sought to 
prevent its teachers from discussing the 
theory of evolution because it is contrary 
to the beliefs of some that the book of 
Genesis must be the exclusive source of 
the doctrine of the origin of man." 

The Court has had to decide what consti- 
tutes "religion" for protection under the 
First Amendment. In Torcaso v. Watkim 
(1961), the Court decided that an atheist 
could not be excluded from testifying in 
ourt. An exemption from the draft, for 



Wisconsin V. u d;r (1972) 

I In this case, three Amish families refused to 
j send their children to high school after they 
finished eighth grade. The refusal violated 
Wisconsin's compulsory education law. Yet 
the Amish believed that modem secondary 
education violated their religious principles. 
In spite of their beliefs, the Amish fathers 
were conviaed of violating Wisconsin's com- 
pulsory education law. The U,S. Supreme 
1 Court, in an opinion by Chief Justice Warren 
Burger, reversed the convictions. The Court 
^ took note that the beliefs of the Amish were 
{ deeply rooted and based on profound religious , 

conviaion* These beliefs required the Amish 
I to turn their back on worldly concerns and 
I live simply on the land. From the Amish point 
of view, high school took young people away 
from the community at a time most important 
for their reti^ous development. Based on these 
! special conditions, the Court held that the 
; right of the children to the **free exercise** of 
their religion under the First Amendment out- 
I weighed the staters interest in education. In a 
j dissent, justice William O. Douglas argued 

that the decision of whether a child should not 
: go to school on religious principles should not 
! be left to the parents alone. He argued that the 
j lifelong consequences of this kind of decision 
should not be made for children whose views 
I differ from their parents* 
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those who believed in a **Supreme Being;* 
was considered in United States v. Seeger 
{1965% The Court enlarged the exemp- 
tion to apply to anyone who possessed a 
sincere Wief occupying a place in tdbeir 
life parallel to that filled by belief in God. 
Such cases demonstrate just one of die 
dilemmas whidi the Court must untangle 
when trying to deal widi questions of 
reUgious liberty. What beliefs qualify 
under the First Amendment for religious 
protection? 

When the University of Missouri 
attempted to abide by the Court's demand 
for strict separation of church and state, 
it barred a student religious group from 
meeting on the campus for religious teach- 
ing or worship. The Court, in Widmar v. 
Vincent (1981), held that having "cre- 
ated a forum generally open for use by 
student groups," the University was for- 
bidden to violate the free speech and 
association rights of the religious groups. 
No state sponsorship of religion was 
implied since the University provided a 
forum equally open to all student groups. 

In 1990, the Court issu^ a new decision 
covering religion in Employment Division 
V. Smith, known as die •Teyote Case." 
Fedend law pamits die use of peyote in 
Native America religious ceremonies as 
does diat of about half die states. Oregon 
is not one of them. That state denied unem- 
ployment benefits to two Native American 
drug counselors who had been fired for 





using peyote at rdigious rituab. ^ere prior 
Supreme Court decisions had required a 
state to show a "compelling interest*' in 
order to override the free exercise of 
one's religion. Justice Antonin Scalia 
moved away from those precedents. The 
Court held that presuming that such reg- 
ulations are invalid when applied to relig- 
ious practice in a very diverse society is a 
"luxury'* we cannot afford. The Court 
ruled that the free exercise of religion 
does not protea criminal conduct as long 
as the law is applied equally to all relig- 
ious practice. The drug counselors* claim 
could be denied. 

As minority religions become a greater ^c- 
tor in American life --Native American, 
Moslem, Rastafarian, Hasidim, Santerian, 
Evangelical, and others— with no single 
denomination commanding a majority, 
issues about the meaning of the First 
Amendment free exercise and establish- 
ment clauses will become more important 
than ever. 
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As the Bill of Rights enters a new century, 
the challenge for the United States is to 
preserve a system of individual rights in 
the midst ot an ever more complex and 
often confusing world. Are there univer- 
sal values reflected in th{? Bill of Rights, 
which will sustain us in new and unex- 
pected circumstances? How much freedom 
can we afford? How much tolerance can 
we tolerate? These, and other endim and 
perplexing questions, no longer remain 
the private preserve of scholars and phi- 
losophers. Indeed they can no longer be 
left to our lawyers, our judges and our 
politicians. Instead, they press themselves 
upon each of us, insisting that we think 
about them and decide for ourselves. 

Does the Bill of Rights protect the right 
to decline a drug test? Tlie right to use a 
federal grant to display indecent art? The 
right to beg for money in public subways? 
The right of a homeless person to live in 
the street? The right of a college student 
to use racist epithets? The right to sun- 
bathe on a public beach in the nude? The 
right of a newspaper to publish the name 
of a rape victim? The right of a doctor in 
a federally funded clinic to advise a preg- 
nant teenager about abortion? The right 
of tobacco companies to advertise 
cigarettes? 

Does the Bill of Rights protect the right 
of religious fundamentalists to organize 
boycotts of the sponsors of television pro- 
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grams that portniy gay lifestyles in a i^vor- 
able ii^t? The ri^c of women and minor- 
ity students to be proteacd horn harass- 
ment on campus? The right of a reporter 
to keep his or her source confidential? 
The right of criminal defendants to force 
news reporters to divulge their sources in 
order to prove their innocence? The right 
of a hunter to buy a rifle widiout waiting 
seven daysi The ri^t of a student news- 
paper to publish anything the New York 
Times could lawfully publish? The right 
of an atheist student to ban the use of 
prayers at commencement exercises? The 
right of any religious g^roup to display its 
symbols on public property? The right to 
bum a flag? The right to bum the Bill of 
Rights itself? 

Is the Bill of Rights up to the task of 
answering these questions? Do the prece- 
dents of the last 200 years adequately 
equip us for this task? In addressing new 
claims for consriturional rights, one thres- 
hold issue is whether we are bound by the 
intentions of the men who wrote the Bill 
of Rights two centuries ago. Or is the 
Consritution a living document, which 
can be reinterpreted in each generation, 
to adapt to changing conditions in con- 
temporary life? 

In a speech before the American Bar 
Association in July 1985, Attorney Gen- 
eral Edwin Meese announced that it would 
be the policy of the Reagan Administra- 
tion to press for a jurisprudence of 
''original intention." He warned against 
any *'drift back toward the radical egali- 
tarianism and expansive civil libertar- 
ianism of the Warren Court/* To achieve 
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THE RIGHT TO 

KEEP / ND BEAR ARMS 



One of the most enduring constitutional 
debates is whedier die Second Amendment 
guarantees the ri^t of private dtizens to own 
guns. The AmMdment is oniy one senmice: 
A well regulated Milina, bdng n^essaty to 
die security of a free State, the right of the 
people to keep and brar Arms, shaU not be 
infringed.** Some observers trao; the Amend- 
ment to Artstode^s observation that basic to 
tyrants is a ^mistrust of the people; hence they 
deprive them of arms/' Jan^ Madison wrote 
in the Federalist #46 that Americans need 
never fear the Federal Government because of 
""the advantage of imng armedt which you 
possess over the people of almost every other 
narion*'* 

Others argue that the Second Amendment 
protects only the states* right to arm their own 
military forces* Its purpose may be determined 
by its preamble which expressly refers to a 
"well regulated Militia.'' But sdll others point 
out diat tn the iSdi century, the militia induded 
the entire adult mate citizenry. In rebunal it is 
noted that such is not the case today. 

While the Supreme Court has never fully inter- 
preted die Second Amendment, virtually all 
courts agree that it does not prevent all gun 
controls. Prohibiringgun ownership by 
minors, felons or the mentally impaired* or 
banning private ownership of certain classes of 
weapons, such as artillery or automatic 
weapons, or requiring registration or waiting 
periods are examples of controls permitted by 
the Second Amendment. 
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this goal, Meese argued that all constitu- 
tional issues should be decided solely on 
the basis of what the original Framers 
had intended. "In the cases we file and 
those we join as amicus, we will endeavor 
to resurrect the original meaning of con- 
stitutional provisions and statutes as the 
only reliable guide to judgment/* he said. 
Meese assured his audience that the juris- 
prudence of original intention would 
produce ''defensible principles of govern- 
ment that would not be tainted by 
ide-'fi.^gical predilection/* 

Mecf said original intent refleaed **a 
deeply rooted commitment to the idea of 
democracy/* By this he meant that the 
rule of the majority, as declared by the 
government, should prevail over the 
rights of the minority and the individual. 
That is, unless those rights were explicitly 
spelled out in the Constitution* The "only 
reliable guide*' for interpreting the Con- 
stitution, argued Meese% is confined to the 
original intent in the minds of those who 
wrote the Constitution. If this approach 
were adopted, Meese presumed, the courts, 
exercising '^judicial restraint,'* would 
defer to legislative and executive decrees 
and turn aside new claims of individual 
rights. In this way, argued Meese, the 
Court could avoid **legislating" from the 
bench and return to its role of interpret- 
ing the Constitution^ 

A few months later, in a speech at George- 
town University in October 1985, Associ- 
ate Justice William J. Brennan rejected 
the ''original intent** theory. It is *'arro- 
gant,'' Brennan claimed, "to pretend that 
from our vantage we can gauge accurately 
the intent of the Framers on application 
of principle to specific, contemporary 
questions/* 

justice Brennan pointed out that the 
records of the constitutional debates 200 
years ago were incomplete. In Brennan 
view, they **provide sparse or ambiguous 
evidence of the original intention/' He 
concluded that typically "all that can be 
gleaned is that the Framers themselves 
did not agree about the application or 
meaning of particular constiturional pro- 
visions, and hid their differences in cloaks 
of generality/* 
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One debate $p8f» the entire history of the BiB of 
Rights; fntm ttte ergun^ns over its ratification 200 
yeer$ ago to Ifie Supreiim Court confinnatron hear- 
tnp erf ftdmt H. Bork in 1837 to the pre^ ifay 
debates over the right of privae^ (hie side argues 
that if tiie Constitution is the source of our tiberties. 
then imty rights 9Mpm^ de^gnated in tim docih 
mem are fr^ from reguiatNm by tto will of the 
mahsrity The other ^e might argue that we have 
certam inaiienalde ri^its» wMdi proHtata the Con- 
stitution SfHi are imptied in idiat document 

Bori a ntted turist and legal scholai; claimed that 
the Supien^ Court shmiM only recc^tnize r^hts 
^ra^ hnmd m the Coi^rtution and the Bitt of 
Ri^ For mm{rie, Borfc as^rwt ttet the right of 
privacy "doem't have any rrating m the Constitu- 
tion.'' He denounced the Supreme Court's V3BS deci- 
sis in GriswoM^/^ ComiBcticut which struck down 
8 law barring the use of contraceptive even by 
married cm^^ He rUrculed the Nmth Amendmmt- 
which provides that rights not enumerated in the 
Cwstrtution are neverthet^ "nstained by ttw 
pBoplB"-8s a "waterblot on the Constitution" with 
no real meaning. 

JhQ right of privacy is ttie label often given to that 
collection of un-enumeraied rights which are 
beyond government interference. Was Bork correct 
when he describes the right of privacy as a 'Yrse- 
floating right that was not derived in a principled 
feshion from constrtuticnal materials?'* 

The right to privacy is not specifically mentioned tn 
the constitution. Yet the Supreme Court has recog- 
nized the right of per^mal privacy in its cases, most 
notably in the landmark case afRo9u MMe. The 
Court mentioned the Rrst Fourth, Fifth, Ninth and 
Fourteenth amendments as containing the roots of a 
right to privacy It held that these roots give a 
woman the right to have an abortion, at least in the 
first three months of pregnancy without govern- 
mental interference. 

By claiming that the Supreme Court erred in finding 
a constitutionaf issue for privacy. Bork thrust him- 
saif into the most controver^al of constitutional 
issues and social debates. The Senate Judiciary 
committee refected Boric's nomination to the 
Supreme Court deciding that his views about pri- 
vacy and other un-enumerated rights were at odds 
" . . with ti)e history of the Supreme Court In build- 
ing our tradition of constitutionalism;' 

While Roberit Boric lost his chance to become a 
Justice (rf the Supreme Court, his words renewed 
Constitutional debate on these issues. It remains to 
be seen if his ideas will find expression in future 
decisions of the Court 
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Cnses nnd Cnntroverstes 



Obscenity* Mapptethorpc And 2 Live Crew 

Since 1973, the Supreme G^urt has upheld 
obscenity laws which comply with a diiee-part 
test adopted in Miller v. California. The pros- 
ecution must prove» beyond a r^sonabte 
doubtf that "die average person, appiymg con- 
temporary standards*' would find diat the 
work, tal^ as whole, apj^als to the 'prurient 
interest . . . It must also prove ^at the work 
depicts or descritws, in a patently offensive 
way, semiai conduct spedfioilly defined by the 
applicable state law. Finally the prosecution 
must prove that the work, taken as a whole, 
lacks serious literary, artistic, political, or 
scientific value. 

For the first time in American history, on April 
7, 1990, an art museum was indicted for obs<m- 
tty. The Cincinnati Contemporary Arts Center 
had just opened "The Ferfea Moment," an 
exhibit of 175 photographs by the late Robert 
Mappiethorpe, a renowned photographer. In 
1984 the National Endowment for die Arts 
had awarded Mappiethorpe a followship. In 
1988 the NEA paid to help mount the show* 
The trial began on September 24, 1990. At 
stake were 7 of the 175 Mappiethorpe photo- 
graphs. All were part of a special portion of 
the exhibit from which children had been ex- 
cluded. Five were graphic depictions of homo- 




eroticism and the oriier two were photographs 
of young children in various states of nudity. 

The prosecutor's entire case in chief was to 
present the photographs to i^he jury. He asked; 
•*You have the chance to decide on your own— 
where do you draw the line? Are these the 
kinds of pictures that should ht permitted in 
the museum?^' By contrast, the defense put on 
an elaborate series of export witnesses testify- 
ing to the artistic merit oi the Mappiethorpe 
exhibit. The defense urged the jurors show 
die country that this is a community of toler- 
ant and sensitive people/* The prosecutor 
appealed to a different sense of civic pride* He 
urged them to let the world know that Cincin- 
nati was different from other cities. On 
October 5, 1990, the eight-person jury, after 
only three hours of deliberation, found the 
Arts Center not guilty on all char^. •'The 
prosecution basically decided to show us the 
pictures so that we'd say they weren't art 
when everybody else was telling us they were,'* 
said one juror. '*The defendants were innocent 
until proven guilty, and they didn*t prove them 
guilty/' 

Meanwhile, across the country in Fort Lauder- 
dale, Honda, other First Amendment decisions 
were being made. On Oaober 2, 1990, Charles 
Freedman, a record store owner, was con- 
victed of selling the notorious 2 Live Crew 
album As Nasty As They Wanna Be. On Octo- 
ber 20, 1990, in a separate prosecution, the 
group itself was acquitted for performing sev- 
eral son^ from the same album at a nightclub. 
2 Live Crcw*s lyrics contain explicit sexual ref- 
erences and portray women as objects to be 
sexually dominated. Yet, one of the defen- 
dant's expert witnesses, Henry L. Gates, then a 
professor of literature at Duke University, 
called the music "'astonishing and refreshing/* 

The prosecutor of the case and his witnesses 
saw things differently. His argument held that 
the lyrics were not only legally obscene, but 
potentially dangerous. That is, they could 
prompt sex crimes against women or children. 

In the trial against the 2 Live Crew, the jury 
disagreed with the prosecutor. One juror put it 
this way: *'You take away one freedom, and 
pretty soon they're at! gone." 

The conviction against the record store owner 
is being appealed. Both cases stand for the 
principle that decisions about obscenity and 
the First Amendment will always be a matter 
of heated debate. 
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Justice Brcnnan pointed out another prob- 
lem he had with original intent when he 
asked '*[w]hose intention i<: relevant— 
that of the drafters, the cor tssional dis- 
putane^y or the ratifiers in tnc states?^* 
There were 55 delegates to the Phila- 
delphia Convention^ but only 38 signed 
the document on September 17, 1787 
Some delegates helped draft certain pro- 
visions, but did not approve the final 
chaner. Are their intentions relevant in 
interpreting those certain provisions? The 
entire document? 

There were 1,648 delegates to the various 
state ratifying conventions spanning the 
period from 1787 to 1790. Roughly two- 
thirds oi them voted in favor of the Con- 
stitution, but otjbers held out for amend- 
ments diat later became the Bill of Rights. 
Even if the diaries of each of these rat- 
tfiers were unearthed, would the meaning 
of the Constitution or the Bill of Rights 
depend on what they say they intended? 

The Constitution has been amended 16 
times since 1791, most notably after the 
Civil Wan What of the intentions of those 
in Congress and the states who adopted 
and ratified those amendments? Are they 
relevant? The very fact that the Constitu- 
tion has been amended means that the 
intentions of the original draftsmen can- 
not s^rve as the '^onty'* basis for 
constitutional interpretation. 
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La*es and tuntrov».T!>ie> 



Rust V. SoHivan 11991) 

PuUic Fonds And Fctedbm Of S|»eech 

O? May 23» 1991, the Saprase Cooit issued a 
ddsdf divided 5-4 dedsion in the case Q(Rusi 
V. SiJUwm. It upheld a Federal r^nlatioii that 
^ohibited doctors and cyther health care pro- 
viders, io pohlidjr htnckd dinics, from advisti^ 
pregnant women ahmtt the option of abortion. 
If a patient asked zhovx abortion^ the regola* 
tions require doctors to say diat **the project 
does not consider abwtion an appropriate 
mediml of Entity planning.** The dMtor*s 
acmal maltcal opinion dto not matter. A coali- 
tion of wonmi*s ri^ts gnnips, m^cal groups 
and civil libertarians chaUenged die r^ub- 
tioos. They argued diat die r^ilations were a 
direct violation of the phyridan's freedom of 
exj^essioo and the doctor-padent relationship* 
They also argued that the regulations placed 
an unconstitutional burden on a women's 
right to choose abortion. 

Hie majority opinion, by Chief Justin 
Rehnqufet, rejected these arguments. The opin- 
ion held that since die clinics are funded by 
govenunent money, the government could 
encourage childbirth over abortion^ without 





vtolatiiig the Constitution. The dissenting 
opinion, by justice Blackmun, warned that 
'*Until today, the Court ntvin^ has upheld 
vtewpoint*l^sed suppiessioj of speedi simply 
because diat stippression was a condition 
upon the ac^tance of public funds.'* 

Jt»^ also held that die freedom of speech of 
pidihcem^c^rees on the job could be restricted, 
so lo^ig as they were free to txpitss themselves 
on their own time. Citing a series of prece* 
dents spanning the last quarter-century, the 
dissencers found that it was "beyond ques- 
tion*' that "a government may not require an 
individual to relinquish rights guaranteed him^ 
by the First Amendment as a condition of pub- 
lic employment/* 

Given widespread public funding at federal, 
stat^ and local levels, Rusr could represent a 
marked change in First Amendment law. It 
could expand the power of government to 
control me speech in any activity supponed 
widi public funds. 

It may also serve as the begtiining of a new era 
of constitutional bw. Some argue that given 
recent d^issons such as Rust and new appoint- 
ments, the Supreme Court can no longer be 
counted on as die primary caretaker of individ- 
ual rights. This may shift the batde over rights 
to state courts. Congress and state legislatures. 
If diis is true, the long-term implications for 
the Bill of Rights wiU engage the American 
people well into the 21st century. 
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Justice Breimaii concluded by obsenring 
that sole reliance on original intent 'Ms a 
choice no less political dban any other; it 
expresses antipathy to claims of the minor* 
ity rights against the majority/* If con- 
fined by the 18th century social and 
politiad attitudes of the Framers, then 
women, blacks and Narive Americans 
could never achieve the ''Blessings of Lib- 
erty/' "Those who would restrict claims 
of right to the values of 1789/* Justice 
Bretman urged, ''turn a blind eye to social 
pnigress and * • . to change of social dr** 
cumstance.*' Justice Brennan*s rejection 
of original intent did not settle die issue. 
Though many legal experts agree that the 
idea of original intent as the primary 
guide for interpreting the Constitution is 
too restrictive, die question remains: 
What should the Supreme Court use? 

Justice Holmes may have best addressed 
the question nfore than 70 years ago 
when he wrote that the words of the Con- 
stitution "have called into being a life the 
development of which could not have 
been foreseen completely by the most 
gifted of its begetters .... The case be- 
fore us must be considered m the light of 
our whole experience and not merely in 
that of what was said [two] hundred 
years ago." 





Chinese students and xhm symtol of 
Bbefty against oppression. "The Goddess 
of Democracy/* 



I hc Ui«iin);ton l ibrary. The original manuscripts, rare 
id other documents presented in Foundations of 
represent only a very small part of the highly 
It American historical coUecrions at the 
Library ofS^ Marino, California. The 
' is a resea^^Ktitution for the scholarly study 
bitish and AmIEin history and literature. The Library 
ibidoa^^^s well as the Huntington's notable 
id the Botanical Gardens, are open 

f one of the nation*s largest 
1 annual grants, primarily 
universines and colleges throughout 
, in the sciences, engineering and medical 
abo supports programs serving Southern 
in the areas of community services, health 
:ollegiate education, and the arts. 

ftutionai Rijihts l {>iin(Jati(>n is a non-profit, non- 
t organization with a 29-year history of bringing 
lip education programs and materials in the areas 
' and government, business and citizen participadon 
■ nadon^s classrooms. Marshall Croddy, the Direaor 
im and Materials Development, is a lawyer and 
: who has developed, written and edited numerous 
ms on law and the Constitution. 
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Format of Foundations of Freedom 

This Te8(to's Guide is (tesigned to con^Iaii%ent 
Foundations of Freedom. The text is divided into 
fifteen chapters which chronologically unfold the 
development and elaboration of the Bill of Rights 
historically. The chapters feature the following 
componoits: 

• Narrative - a description of the events and major 
developments in the conceptual evolution of 
American ri^tts during a given historical pmod. 

• Profile - a l^f biogrs^hical a^nmt of a persm 
crucial in the djfiniticm and delineation of Constitu- 
tional rights, sometimes unwittingly and sometimes 
driven by strong beliefs. 

• Features -Situations or persons presented in histori- 
cal context that illustrate issues of historic and con- 
temporary importance which shaped our 
understanding of rights. 

• CasesandControversles-SuprcmeCourtcasesthat 
have shaped the definition of the Bill of Rights. By 
their nature, these are controversial isst^s and their 
resolution say s as much about the times in which they 
were decided as they do about the Bill of Rights. 
Sometimes the decision was later reversed, em- 
phasizing the important role of dissent in a 
democracy. 

This Teacher's Guide and Foundations of 
Freedom: A Living History of our Bill of Rights have 
been made possible by a generous grant from the W.M. 
Keck Foundation to increase student and adult 
ioiowledge of our nation's ridi constitutional heritage 
and the unique role played by the Bill of Rights, not only 
in mir history, bit as a model for the rest of the worid. 
Foundations of )?!reedom contains original documents, 
pictures, and photographs drawn from the collections of 
the Huntington Library, the Library of Congress, the 
National Archives, and other coUectimis from around 
the United States. 

Format of Teacher's Guide 

The following stnicture will be used throughout the 
Teacher's Guide. For each chapter, there are guidelines 
for using the materials and assessing students' 
understanding of the issues introduced in that period. 
The historical time frame for each chapter is explained, 
along with the historical issues in the expanding concept 
of rights. For each of the sections listed above, there are 
directed discussion questions which focus on 

o 
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compiehmston and analysis. There are also suggested 
activities to ut lize the infonnation in a pro-active 
learning environn^it. aimed at developing students* 
critical diiiddi^ wd oral and writt«i presematltm ddlls. 
Thore is aunit activity incmporatii^both tite facts and 
issues of the chapter, often testing the concept 
introduced against a new set of facts. There are 
i(tentified concepts cnicial to understanding the issues 
and implications for diatdiapter. 

In addition to the actions for each chapter, there 
a ^e a set of suggested enrichment activities for utilizing 
the Froflles, Features, and CasK and Ccmtroversles. 
These activities ask students to draw on previous 
material, make connections, draw parallels, and 
identity distinctions. Some of these activities require 
tl^ students to mskc cmjectures ba^ on ficts and 
evidence, to pursue the implications of their 
knowledge, tl^reby testing it 

Educational Objectives 

The purpose of this Teacher's Guide is to aid 
studmts' understanding of the concepts and issues 
surrounding the Bill of Rights; to gain an understanding 
of the legal and moral principles of human rights; to 
critically analyze cases and consider the limits; to 
weigh the balance of majority rule and minority rights. 
Students will be able to: 

• Identify the basic rights of all Americans f-^und in 
the Bill of Rights and Amendments to the Constitu- 
tion; 

• Demonstrate an understanding of the fundamental 
principles of free expression, due process, and equal 
protection; 

• Differentiate between issues of fact and issues of 
law; 

• Understand the nature of the Constitution as a limit 
on governmental authority md the expansion of the 
Bill of Rights through history: 

• Differentiate between a loose interpretation (implied 
rights) and a strict interpretation (enumerated rights) 
of the Ccmstitution; 

• Undentand the legal decision-making process in the 
American system and the supremacy of the Constitu- 
tion; 

• Explain the principle of overriding state interest in 
limiting Constitutional rights; 

• Realize the importan/:e of the Dissenting Opinion; 
and 

• Appreciate the balance between security and 
freedom in the /jnerican legal system. 
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Chapter One: Origins 



Oti|tfarOnpwtiinfnei thcBritfahanteopdeotioftfac 
BiB of lUgbts, beginning with tii0 Magna Caiti and tlie 
first steps limiting the powar of the monarchy. Tte 
concepts of evohiliaoaiy diangs and John Locke's 
"soda] contract tiieocy** are introduced. Issues include 
the nature of power and gOYuranoit, the relationship 
betweai the people and the govenunent, and the idea of 
representative democracy. 

Dates 1215-1689 

Rights: it The assumption that the citizenry has 
ri^ts and diere are limits imposed by law 
on the power of tl^ nKmarchy. 

Foundati(»i of American concept of Bill 
of Rights. 

a Idea of inalienable rights. 

Narrative: Origins (Page 14) 

D{scu3sion 

1. What is the difference between England's 
evolutionary system of unwritten, common law 
rights and ii» An^rican revolutionaiy Constimticm 
and Bill of Rights? 

2. Compare the I^laration of Indei^ndeRce and tlie 
Consdtution. Where does the Bill of Rights fa in? 
Why are there three important documents and three 
different bicentennials? 

3. What is the Petition of Rights? Why is it called 
"second Great Charter?" Look at Bill of Rights on 
page 13; what principles come from the Petition of 
Rights? 

4. Why do these documents refer to citizens instead of 
people? Who did that exclude in England? How has 
that evolved in the U.S.? Is anyone still excluded? 

AcNvity 

Explain to the students that the evolution of 
democracy in England, beginning widi Magna Carta, 
parallels tiie shifting balance between authority (the 
Crown) and the rights of the people (lords; then white 
property holders; and later fi^mcn; adult males; and 
eventually inclwiing women). The relationship changed 
from absolute authority widi no freedom to a delicate 
balance designed to maintain law and order while 
guaranteeing mdividual rights. 

Conduct a student brainstorming session. Ask 
students to name as many laws, mies. or regulations they 
can think of. Examples might include traffic regulations, 
drug laws, different kinds of crime, school conduct or 
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dress codes, etc. As each is identified write it on the 
board. Then for each ask: 

• How does this law (or rule) protect society? 

• How does this rule affect individual freedom? 

• Do the benefits to society outweigh the restrictions 
cmfreedcnn? 

Feature: Magna Carta (Page 17) 
Discussion 

1. Describe the relationship among the following 
groups: 

mmarch; barons; Church; merchants 
(you may wish to review feudalism). 

2. Magna Carta is one of the first statements of the 
Rule of Law instead of the Rule of die King. What 
are die practical implications of putting limits on 
die monarch? How would you expect King John to 
react? How would the people react? What is the 
attitude today of British subjects toward the Royal 
Family? What is Uie attitude of Americans toward 
royalty? 
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3. Where did the concept of royalty come fwml Of 
nobles and commcmers? Of firee men? What are the 
implications of this stratification of socicQr? How 
miu:h of that has been undone? How might it affect 
(wople's lives and their self-esteem? 

Acflvlty 

Have students compare the description of the 
English Bill of Rights (1689) with the American 
Declaration of Independence (1776). What is the basis 
for the argument in the Declaration? What were King 
James ll'soffenses? Compare botfi documents with the 
American Bill of Rights ( 1791 ). What similarities and 
differences are there in the purpose? The cause? The 
contents? What was Uic principle established by Magna 
Carta? 

Profile: John Locke (Page 16) 

Discussion 

1. Summarize John Locke's philosophy. What is 
included? Excluded? Make sure students 
understand the principles. Is there any significance 
to the wording "all men?" What would Locke think 
about wc»ncn's rights? What arguments does 
Locke use to convince his readers? 

2. Who was Locke? Who did he have to convince? 
What was the "Social Conu^?** What did he mean 
hy equal? 

3. A contract is an agreement between two or more 
parties. Why does Locke call this a "Social 
Contraa" — who are paities to the contract? What 
are the duties of each? What does each side give up? 
What does each gain? What is significance of this 
idea? What legal authority did it have? 

Activity /Essay 

Are "all persons created equal?" Have students 
write five paragraphs on the theme and address the 
following ideas. In what ways are people equal or 
unequal? Should government attempt to make up for 
inequities? How? What arc natural rights? 

Unit Activity/Rights in the News 

Collect several editions of local newspapers. Divide 
the class into groups of 3-4 students each and give each 
group a newspaper. Write the following headings on the 
board: 

• Restrictions on governmental authority 

• Issues of taxation 



Have students search for and clip at least six aiticles 
which relate to one of the headings. Eadi studoit is 
responsible for selecting one article and beii^ prepared 
to summarize it and provide an explanation of how it fits 
under the heading. Lead a class discussion asking 
selected students to refmit 

If desired, this activity can be repeated for each unit, 
the teacher adding additional headings from 
"concepts" listed at the conclusion of eadi. bi addition, 
the best clippings can serve as the basis for a IwUetin 
board display oiganized under the concepts covered. 

Concepts 

evolutionary versus revolutionary 

Parliament 

common law 

precedent 

enactment 

habeas corpus 

due process 

divine right of kings 

preamble 

civil libcties 

sovereignty 

"free men" 

state of nature; natural law 
Social Contract 
equality 




• Rule of law 
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Chapter Two: The Colonial 
Experience 



Chapter Two psovldes in overview of sane of the 
m^jor devdopmenli of il^ts bk die New Woiid, 
including tiie colonial diaitefs, the straggle for 
religious toieration* tiie assiimpti(m of the ri^us of 
EngHshmcn, the citation of an Ameiican identity 
separate ftom that ofEngland, and the role of the press 
in foinffithigdissait and shaphig public opinicm and its 
expression. 

Dates: 1607-1759 

Rights: 4 Written C(Histitittion 

It Religious expression and tolerance 

'Ct Rights of Englislunen — due process; 
trial by jury; protection from ciuel and 
unusual punishment; representation 

Narrative:The Colonial Experience 
(Page 22) 

Discussion 

1 . What does "the British Constitution was unwritten" 
mean? 

2. How was the colonial situation in America 
different from the simation of other subjects of the 
Crown? How did the presence of Native Americans 
affect the attitudes of colonists? Where did they 
enter the Social Contraa? Were Native Americans 
considered foreign nationals or subservient 
people? 

3. What was tlie Mayflower Con^a? Upon whom 
was it binding? What were the rights and 
responsibilities of all the parlies? What was their 
notion of democracy? 

4. Review the three tyi^sofcolonics and the political 
and economic differences among them. What was 
the basis for each? How would that affect concepts 
of rights? What rights were shared in all colonies? 
What rights were denied in all? 

Acthftty/Colonlol Journal 

Assign students to one of the following roles: 

Massachusetts Bay Colonist A Royal Governor 

Geofgia Colonist Virginia Colonist 

An Indentured Servant A Slave 

Maryland Colonist A Native American 

Have them review the narrative and fmd out more 
about the conditions under which their character lived. 
If desired, additional library research could be assigned. 
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Each student is responsible for creating five entries in 
the hypothetical journal of the character they are 
assigiK^. Eadi entry should be historically dated, be 
written under an historical name, and contain 
descriptions of rights in the New World. An entry can 
contain comparisons to the place the character 
previously lived, incidents or anecdotes, orobservations 
by the character. When the assignn^ is completed, 
students shmild exchange and review each others* 
journals while considering the following questions: 

• Does the journal accurately portray the period? Why 
or why not? 

• Are the statements about rights historically accurate? 
Why or why not? 

If desired, the best journal for each character could 
selected and bomd together for class display. 

Profile: Roger Williams (Pcge 25) 

Discussion 

1. What was the meaning of banishment in colonial 
America? What was its purpose? What was the 
Puritan position on free speech and religion? What 
was their autliority: why were they compelled to 
conform? What was Williams' response? 

2. What new concept of individual rights did Rhode 
Island contribute? In what way was the autliority 
there different from other colonies? 

3. The first Andean Jewish synagogue was built in 
Newport, RI. Why was this significant? 

4. What was Williams' notion of separation of church 
and state? 

Feature: The Case of John Peter 
Zenger (Page 28) 

Discussion 

1. What was the significance of this case? 

2. What is libel? How has the concept of libel 
changed? 

3. What was Alexander Hamilton's argument? 

4. What is a public figure? Does one have a choice in 
becoming a public figure? 

Acthrlfy 

Have students analyze or draw political cartoons 
about public figures. Ask the following questions: 

• How do you think the subject of that cartoon feels 
when seeing it in the newspaper? 

• How would you feel? 

-.121 




ERIC 



• Arc political cartoons an invasion of privacy? 

• At what point does exaggeration and caricature be- 
come libel? 

Unit AcHvtty/Moyflower tl 

Read the following hypothetical to the class and 
conduct the activity that follows. 

The year is 2020* and the American spaceship the 
Mayflower II has landed on Mars, exactly 400 years 
after il^^e first Mayflower reached Ihe New Worid. 
Aboard the Mayflower II are a team of scientists and 
a larger group of skilled workers. 

The mission of this voyage is to construct a 
research base on Mars for scientific observations and 
experiments* Unfortunately, due to a malfunction, the 
Mayflower II crash*landcd in an area outside that 
designated for U.S. exploration by a United Nations 
treaty. This territory is not within the jurisdiction of any 
Earth nation. 

Although the crash disabled the Mayflower II and 
its radio» all personnel as well as the supplies and life 
support systems survived intact. The scientists and 
workers will be able to live in the Mayflower II and 
build structures outside the spacecraft. They expect a 
rescue ship will be sent* but not for many months. 

Shortly after the Mayflower II crashed^ an 
argument broke out between the scientists and workers. 
The workers claimed that the whole purpose of the 
project had changed from scientific research to 
survival. Since the workers know how to build a 
survival base* they can take care of themselves. The 
workers also pointed out that because they are in an area 
of Mars outside the jurisdiction of the United States, 
they arc not bound to obey the orders of the scientists 
(or any laws for that matter). 

* -if- 



The scientists rejected these views, and aigued that 
they had been put in chai^ge of the project back on Earth 
and therefore should remain in control until the rescue 
shi'p arrives. They also reminded the workers that their 
superior education nd training as scientists make them 
the logical ones to lead the group in this alien 
environment. 

After wrangling over these matters for a while, the 
scientists and the woricers finally agreed to work out a 
written compact that would provide the basis for a 
government until the relief ship appears. 

At this point assume that your class is the group of 
men and women stranded on Mars. The class shmild be 
separated into scientists (about one-third) and workers 
(aixNit two-thirds). Lead a meeting in which you 
discuss and vote mi an answer to each of the following 
questions: 



1. 
2. 
3. 
4. 

5. 



Should there 1^ a single leader or a group of leaders? 

How should t^e leader or leaders be selected? 

Who should make the laws? 

How should the lawmaker or lawmakers be 
selected? 



Should a ^Itcc force be establishnl to enforce the 
laws ? If so, how should the police force be selected? 

6. Should a judge judges be selected to preside over 
trials? If so, how should the judge or judges be 
selected? 

7. What general rule should determine how woric is to 
be accomplished? 

8 . What rights should everyone have? 

After discussing and voting on all these questions 
write up the results in a compact for a final vote. I>ecide 
whether approval of the compact should requir: 
unanimous agreement, a two-thirds majority, or a 
simple majority. After voting on the Mayflower II 
Compact, all those agreeing should sign it. 

What are the similarities and differences 
surrounding the signing of your Mayflower II 
Compact and the signing of the original Mayflower 
Compact in 1620. 

Concepts 

banishment 
sedition 
slander 
libel 

public figure 




Chapter Three: 
The American Crisis 



Chi^ptof Three focuses on how the cvcnti and 
beO^ lesifiQg to tfie R^cdittian duped American 
views of individual ri^its, indudliig s^iesentatioii, 
asseciUjr, qwech, press, the right to bear aims, and tfie 
^lulHBig of tnxq^. 

Dates: 1763-1776 
Rights: « DueProcess 

•et Represotrtatiim 

"Ck Assembly and petiticm 

it Xife, liberty, ami property" 

■A Fre^om of religion 

Narrative: The American Crisis 
(Page 29) 

Discussion 

1. WlK»e responsibility was it to pay for defending 
American territories? What would be a fair tax for 
that purpose? 

2. Was the American Revolution a war between 
sovereign nations or a civil war? Does American 
fndependencedatefrom l776or 1789? Why? What 
do these questims reveal abmit frame of reference 
and the interpretaticm of history? In what way does 
history belong to the victors - not just the outcc»ne 
but the telling of the story? 

3. Was the American Revolution fought over 
«:(»iomics (tea and taxes) or politics (freedom and 
rights of Englidvnen)? How would womoi or 
slaves or Native Americans have felt about the 
war? 

4. Under what condtticms is violence an acceptable 
response — Stamp Act; Boston Massacre; 
Revolution? What alternatives could have avoided 
war? 

Activtty/Propoganda 

Sam Adams coined the term "Bloody Massacre" 
ami was responsible for the broadside that portrayed 
innocent American martyrs falling at the hands of the 
evil British. How did this form of propaganda inflame 
opinions in the colonies? How would the incident have 
been portrayed in English papers? What was the tmth? 

Propaganda creates an image whidi is used to incite 
emotions. Have students analyze the following 
historical and contemporary labels and slogans using 
questl(His such as: 

o 
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• What images do they conjure t^>? 

• What do they mean? 

Boston Tea Party, Yankee, Custer's Last Stand, 
People's Revolution, Fellow Travder, outside 
agitator, Freedom Rider, refiisenik, Cliicago 7, 
Gang of Eight, Moral Majority, redneck, carpet 
bagger. Enemy of the People, Willie Horton 

To conclude the activity, have students write <»- 
draw a piece of propaganda to counter their mess^es. 




Feature: Thomas Jefferson 
(Page 33) 

Discussion 

1. What were Thomas JefTerson's contributions to 
evolution of human rights? 

2. How did John Locke influence Thomas Jefferson's 
thinking? 

3. How did Thomas Jefferson contribute to the 
expansion of religious freedom? 

4. How do you think Jefferson's slaves felt about their 
master's beliefs and activities? 

5. What is the significance of the inalienable rights of 
"life, liberty and property** being translated into 
"life, liberty and die pursuit of happiness** in the 
Declaration of Independence? What are the 
implications for national unity? Human rights? 
Civil war? 

8 lij 
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Unit Activity/Revolution and Right$ 
Part i - Research 

In preparation for this activity have students 
research and report on the events that took place in the 
Soviet Union in the August 1991 coup attempt In 
conducting their research students should address the 
following questions: 

• What rights or protections mentioned in our Bill of 
Rights, if functioning in the Soviet Union, might have 
prevented the coup attempt? Why? Give Examples. 

• What rights mentioned in our Bill of Rights were 
most important in defeating the coup attempt? Why? 
Give Examples. 

Part II - Group Activity 

Explain to students that events in the American i 
Revolution prompted the founders to seek protections 
from certain basic rights that later found expression in 
our Bill of Rights. Among them were protections against 
arbitrary search and seizure, the quartering of troops. 



and the right io peaceably assemble and to petition the 
government. Ask students to imagine a similar process 
taking place in the Soviet Union. Divide the classup into 
groups of 3 or 4 students each. Explain that the 
members of each group are to share their research 
findings and work together to develop a list of five 
rights to protect against government opinession and 
preserve individual ri^ts in the Soviet Union. Finally, 
conduct a class discussicm in whidi students explain the 
proposed rights and list them on the board. Contimie 
the discu5$i(m to identify the ten most important and 
then compare them to our own Bill of Rights. 

Concepts 

taxation without representation 
boycott 

committee of ccnrespondence 
tar and feather 
Federalist 
Bill of Rights 



o 
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Ch\apter Four: New Order 
of the Ages 



Chapter Fnur describe how the body of the 
Cnnstiftitifln (before amendmsits were added) was 
d^gned to Umit tiie powors oS govunment* thus 
protecting rights. CSupnr Four also deals widi ^edfic 
issues about i^hts that fomied its design and the process 
4Tf ratifltratioiL 

Dates: 1781-1788 

Rights: if Due process; trial by juiy , habeas corpus 
Enumerated vs. implied rights 

Narrative: New Order of the Ages 
(Page 36) 

Discussion 

1 . Under the Atticles of Confederation, how did each 
state retain its sovereignty, freedom, and 
independence? What powers were missing in the 
federal government, making it wealc and ineffective 
in toth foreign and domestic realms? 

2. Why was the Continental Congress reluaant to 
empower tlie national government? What were the 
advantages and disad^ntages? The consequences? 
What problems did die colcmies share that were 
national rather than state issues? 

3. Why did the delegates turn down George Mason's 
plea for a Bill of Rights? 

4. Identify the Federalists' arguments. What are the 
presumptions inherent in these arguments? What 
were the anti-Federalists' presumptions? What 
parallels do you see today? 

Acth/iiy/PolItlcol Cartooning 

Have students draw a political cartoon in favor of 
or opposed to ratification of the Constitution. 

Feature: Federailst Debate 
(Page 38) 

Discussion 

1. Summarize and analyze the issues of The 
FederalisL How does the separation of powers with 
checlcs and balances address tiiese issues? 

2. What rights were enumerated in the body of ihc 
Constitution itself? What does this imply about their 
fundamental importance? 

3. Why would some people be opposed to a federal 
Bill of Rights? What similar arguments exist today? 
What are the issues? 



4. How did states come to compromise on 
represottation? Bill of ri^ts? Slavery? 

AcKvffy/Ecttforitd WiWng 

Have students write a Federalist or an 
anti-F^eralist editorial with at least three reasons 
supporting eadi posidon. 



m 




H^^^^^B^BHIBJ^ .iZ^ George Mason 

Profile: George Mason: America's 
Forgotten Founder (Page 41) 

Discussion 

1. Why is George Mason called The Forgotten 
Founder? 

2. What significant contribution did Mason make 
toward the development of rights? 

3. Why would Mason "sooner chop off his righthand 
than put it to the Constituticm as it now stands?** 

Unit AcKvity/A Citizen's Bill of RosponsiblliHes 

Assign students to small groups. Have them draw 
up a Bill of Responsibilities to complement the Bill of 
Rights. What, if anything, should the citizenry owe 
government or society in exchange for freedcm? 
Explain that the Constitution and the Bill of Rights 
assume a representative form of democracy, protecdon 
against oppressive government, and individual rights. 
Write the following question on the board: 

• What responsibilities do citizens have for preserving 
a representative form of government, helping 
society, and assuring individual rights? 

Explain that it is the tasic of each group to create a 
list often such responsibilities. Have each group report 
on its list As a class, select the ten best as a "Citizens 
BinofResponsibiliUes/* 

Concepts 

Virginia Plan 

ratification 

amendment 
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Chapterto/e: 
The Bill otfeights 



Thiscfa^^desofliesflie^aiyofJainBsMadison's 
woikoiitheBmofIUglttS(iiiEtegtiieRf8tCoiigiess,liis 
correspcmdencc with TlKHnas le£feisoa» how eleaionts 
of the Bin of Rights were drawn from the state 
constitutions and those proposed during the snuggle for 
ratification; the debates and processes tiiat created the 
proposed am»idn»its; and the ratification process. 

Dates: 1789-1833 

Rights: Amendments 1-10 

Narrative: The Bill of Rights 
(Page 43) 

Discussion 

1. Describe the First Congress. Why was it up to its 
members, instead of a special convention, to write 
the Bill of Rights? What other issues fac^ them? 

2. Why were the Anti-Federalists opposed to a Bill of 
Rights? 

3. Why was James Madison a good choice to draft the 
Bill of Rights? 

4. What is tlic impact of changing "ought" and "ought 
not" to "shair and "shall not?" 

5. Has the "paper barrier** proteaed our rights through 
time? Why or why not? 

Acnvity 

Refer to the Bill of Rights on page 13 of 
Foundations of Freedom. Have students translate them 
into plain English and then share their translations. 

Profile: James Madison (Page 45) 

Discussion 

1. How did Madison's background qualify him to 
write such an important document? 

2. What is the difference between religious toleration 
and religious freedom? Why is this so important? 

3. Does the Bill ofRights give the people cmain rights 
or guarantee their inalienable rights? What clue can 
you And in the document of the Founding Fatliers' 
intent? 

4. What changed Madison's mind about a national Bill 
of Rights? 

Unit Activity/A Meeting with l^^r. Modison 

Ask students to imagine that it is June 7, 1789. By 
the magic of time travel, students are going to visit 
James Madison in his New York City lodgings. He 



wants to ask stud^tts two qi^ticms before <feUvers 
his famous speedi tm Jms %. Then write the followii^ 
two questions on the board: 

• What rigl^,ifany, have been left outof the proposed 
amendments? 

• What are dte most important issues in your own 
time? 

Divide ibs class into groins of 3 or 4. Have students 
number off. Explain that all studems widi the number 
"r will take the role of James Madisoa The other 
students will answa his questions. 

To prepare for role play, students playii^ Mr. 
Madison ^ould review his profile to get into cfaaractor. 
Working together, die other students should prepare 
answers to the questions on the board. When students 
are prepare, have Madison introduce himself to 
the students and ask the questions (make sure Mr. 
Madison takes notes on the answers given). 

To debrief the activity, call on each Mr. Madison 
to report the gr(Hip*s answers. Make a cumulative list 
on the board and discuss. 

Feature: John Marshall and the 
Power of Judicial Review (Page 48) 

Disctjssion 

1. How did events in America influence the Frendi 
RpvoluUoninl789? 

2. How did the Bill of Rights become a {wlitical issue 
during the AUen and Sediticm crisis? What are 
some modem examples of this happening? 

3. What was the significance of Jdm Marshall's 
appointment to the Supreme Court? 

4. Did Marbury win or lo% at tlie Supreme Court? 
Make sure students understand the difference 
between the ruling and the holding in a Supreme 
Court ca% (or any court above tlie trial level). What 
was the significance of this case? 

Acthrity/OrafHi^ 

Have students interview a parent, grandparent, or 
adult friend using the following questions: 

• How has the Supren^ Court dianged the meaning 
or scope of the Constitution in your lifetime? 

• Has the change been good or bad? Why? 

Have students summarize their frndrngs and select 
an important quotation. Con^are all of the quotations 
collected by students. 
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CfKjpter Six: Civil War 
Amendments 



Oiapter Six describes how tfie unresolved issue of 
slaveiy festered, die iboUUcn movero^it, li» Gvll War. 
and the passage ami original meanii^ of the l3th» 14di, 
and I5th amendmotts. 

Dates: 1850-1870 
Rights: ^ 13th Amendment 

•Ct 14diAmaidment 

-Ct 15th Amendment 

Narrative: The Civil War (Page 50) 

Discussion 

1 . What were the similarities and differences between 
the Civil War and the American Revolution? Should 
it be called the War Between the (United and 
Confederate! States or the American Qvil War? How 
does the historical account and name reveal that the 
writing of histoiy bel(Migs to the victors? 

2. Who was freed by tl» EmaiKipation Proclamation? 
By the 13th Amendment? How did the 13th 
Amendment onI> winhalf die battle? What rights did 
fomier slaves have? What rights did blaclc and white 
wranen have? What rights did Native Americans 
tiave? 

3. What were "Black CodesT* How did they impact 
blacks? How was the 14th Amendment aimed at 
resolving this? 

4. Why is the 14th Amendment so vital to the Bill of 
Rights? 

5. How did the ISth Amendment expand democracy? 
Who was still excluded? Should the Bill of Rights 
apply to nm-citizens if rights are inalienable? 

6. Was violence justified in the Civil War? Secretaiy of 
State James Baker has said neither Yug(»lavia nor 
the Soviet Union was justified in using violence to 
hold their nations together. What parallels or 
differences exist between these examples and the 
situation of the American Civil War? 

Activity/A letter to the Reconstruction 
Congress 

Have students read the language of the 1 4th and 1 5th 
amoidments. Based on the wording, ask them to decide to 
whom they apply. Do they apply to women, Native 
Anwricans. Latinos, and other groups? Should tl^y apply 
to all of thesd groups? Assign students the task of writing 
a letter to the Reconstruction Congress stating and 



supporting an opinion on these issues and/or suggesting 
additional wording so that these groups are protected. 







Roger Brooke Taney. 

Profile: Roger Brooice Taney 
(Page 53) 

Discussion 

1 . Why did Roger Taney consider "the preservati(»i of 
slavery" a state*s right? Is there a hierarchy of rights? 
Is free speech more important ttian fair trial? Why? 

2. What in the Constitution did Taney use to rule that 
slavery was protected by fundamental law? 

3. What role did Taney's decision play in preventing or 
precipitating civil war? In strengthening the 
arguments of both sides? 
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Profile: Frederick Douglass (Page 57) 

Discussion 

1. Frederick Douglass deliberately and openly 
disobeyed the law because he thought the law was 
wrong. Was he justified? Do we have a government 
of law or of persons? What if slaveholders believed 
in the same principle and continued to keep blacks in 
bondage because they believed it was God's will? 

2. What role does resistance play in fighting what you 
consider to t.: >vrong? Should you suffer the 
consequences? 

3. Douglass advocated that African Americans should 
enlist as Union soldiers. Do you agree? Why were 
there still segregated regiments? 

4. Over what current issues would Frederick Etouglass 
advocate "Agitate!** today? 

Acthrtty/Historicol Dabote 

Have students review the pvotiles of Frederick 
Douglass and Roger Taney. Divide the class into pairs, 
assigning one student the role of Douglass and the other 



Taney. Have them prepare argun^ts and delate the 
following: 

• Even at the time it was made, the Dred Scvtt decision 
violated the meaning of the Bill of Rights and was 
morally wnmg. 

Unit AcHvtty/Tho Logaey of Sioveiy 

Explain to students that in spite of the Civil War and 
130 years of subsequent history, many ai^e that 
African-Americans stilt suffer under a "legacy of 
slavery ."Share with the class the following facts thathave 
been used to support this view: 

• The life ex[Kctancy of African- Americans has lecoitly 
begun to drop while the life expectancy of white 
Americans continue to increase. 

> Nearly half of all black babies are bom into poverty. 
Because of inadequate prenatal care leading to low 
birth rates, the infant nKntality rate among African- 
An»rican is much higher than average. 

• M(»re black men are in prison tcxiay than in college. 

This has led some to propose that African- 
Americans, like the Japanese-Anniericans who suffered 
during World War 11, should receive reparations 
(compensation) for their suffering. Tell the class that in 
this activity, students will consider die following: 

Write the following positicm statements on the board: 

Position 1: The federal government should make a 
m(nietary payment to each African-American. 

Position 2: The federal govemnwnt should make a 
monetary payment to each African-American family on 
condition that affirmative action and other racial 
preference programs are abolished. 

Position J: The federal government should finance a 
national development fund to benefit the 
African-American community. 

Position 4: The ictea of reparations for slavery should 
be reject^. 

Divide tl^ class into small groups. Each of the groups 
will discuss and select one of thR positi(ms and <teveIop 
arguments in its favor. Each of the groups should select a 
chairperson to lead the discussion and report the group's 
position. When all of the groups have reported, take a 
class poll on eadi of the positions and discuss the results. 

Concopts 

abolitionists 
involuntary servitude 
"peculiar institution** 
equal protecticm 



Chapter Seven: 

A Changing Annerica 



Tills dia^ftem on how tlieBIIl of lUgto &ied 
muter fee fiaweg of indaatriiHiBrtton, urtmfgatloB , and 
immigratian leading to bodi repression and attend at 
fafinm. 

Dates: 1865-1920 
Rights: it 19th Amendment 
it 14thAmradmmt 

Narrative: A Changing Annerica 
(Page 58) 

Disetttsfon 

1 . What is the difference betv. jen judicial restraint and 
judicial activism? 

2. What is the significance of the Supreme Court using 
the 14di AmendmenttosuppoittherightsoftNisiness, 
but not the rights of wonwn or Native Americans or 
Chinese? 

3. Summarize the changes to the Constitution between 
1919 and 1920. How do they reflea larger social 
changes? 

Feature: Voting iNghts For Women 
(Page 62) 

Discussion 

1. Why was there a natural connection between 
Abolitionists and suffragists? What similarities 
/differences existed in these causes? 

2. Why was a separate amendment needed to guarantee 
women the right to vote? What in the Bill of Rights 
applies to all people? To men? To women? 

AcfKrify/in Defense of Voting 

Note that Susan B. Anthony was once arrested for 
voting, claiming her right to do so was protected by the 
14fh Amendment Ask studesits to imagine themselves as 
her defense attorney. Assign students the task of writing 
the closing defoise argument in her trial, using the 
Constitutim and legal logic. 

Cases and Controversies: 
Lochner v. New York, 1905 
(Page 60) 

Discussion 

1 . Whose responsibility is it to protect the worker? 

2. At what point does protection become interference? 



3. Wh^ in the Constitution does it stipulate that the 
govemmmt have the ri^ to regulate the minimum 
wage? Is this judicial restraint? 

Cases and Controversies: 

YIck Wo V. Hopkins, 1886 (Page tO) 

Discussion 

1. In what ways did Chinese Americans face 
discrimination? 

2. What significance did the r/cii; Wo decision have? 

Unit AcKvily/RIgltfs of Minors 

Explain that in recent years a number of proposals 
have been made concmiing the rights and responsibilities 
of youth in our society. Write the following items on the 
board: 

• The minimum wage for workers under 18 should be 
lower than that for adults. 

• To qualify fys federal studem aid, all youth should be 
required to complete two years of military or com- 
munity service. 

Ask students to evaluate these proposals t>y providing 
written answers to the following questions: 

1 . What benefits might this proposal have for society? 
What are some possible costs? 

2. What benefits might this proposal have for young 
people? What are scrnie possible costs? 

3. Based on these benefits and costs, should this 
proposal be adopted? Why or why not? 

4. Do you think this proposal would be legal under the 
14th Amendment? Why or why not? 

5. Do you think this proposal is fair? Why or why not? 

When students have completed the assignment, 
discuss their fmdmgs in class. You may want to take a 
class poll to determine how the class as a whole views 
these proposals. 

Concepts 

police {rawer 
laissezfiiire 
judicial restraint 
judicial activism 
Freedom of Contract 
Jim Crow 
separate but equal 
Social Darwinism 
defacto 
dejure 

substanti%^ due process 
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Chapter Eight- 
War & Reaction 



Chapter Eight desaibes how Worid War I and the 
intonattona! rise of socialism created toisions and the 
repression of ri^ts. 

Dates: 1916-1920 
Rights: First Amendment 

Narrative: War & Reaction (Page 64) 

Dfsctisslon 

1 . What happened near the end of the First World War 
thatcaused fear in America? How did the government 
respond? 

2. Why are the restrictions different for spoicen versus 
written expression? 

3. Is it necessary during time of war to further restrict 
expression? Why? How do you protect national 
security and free speech at the same time? 

Acthrily/Cify Council Hearing 

Tell the class to ims^ine that singer Sinead O'Connor 
is giving a concert in your community and has applied for 
an assembly pennit. Several people are urging denial of 
the pennit because Ms. O'Connor will not allow the 
singing of any national anthem at the beginning of her 
performance. Ask students to imagine that they are 
tmerested citizens who will testify at City Council 
hearings to decide whether to issue or deny the permit 
Each student should prepare a one-minute statement for 
or against the permit. The teacher can take the role of the 
Council president and call on students to give testimony. 
A discussion should be made on the basis of the quality 
of the arguments. 

Cases and Controversies: 
Schenck v. United States, 1919 
(Page 66) 

Discussion 

1 . What law was Schenk accused of breaking? 

2. What was the main issue in the case? 

3. What decision did the Supreme Court make? What 
reasons did it give? 

4. Do you agree with the decision? Why or why not? 

Profile: Oliver Wendell Holmes, Jr. 
(Page 68) 

Discussion 

1. Why was Justice Holmes called the "Great 
Dissenter"? 



2. What is the value of a Supt ame Court dissenting 
opinion? 

3 . Why do you think Justice Holmes changed liis mind 
about the limits of free speech? Why did other courts 
adopt this view? 

Feature: Charlotf e Anita WItitney 
(Page 67) 

Discussion 

1 . What was the California Criminal Syndicalism Act? 

2. What w^re ti» legal ai^gun^nts on each side of tt» 
Whitney C9sc7 

3. Is advocacy of violence protectea speech? What is 
the difference between free speedi and action? 

Unit Acttvfty/The Free Press in Wor 

Part I - Have studmts researdi tlie issue of press 

restrictions during the 1991 Gulf War. In c<Miducting 

their researdi, they should answer the following 

questions: 

1. What restrictions did the U.S. military impose on 
news gathering during the Gulf War? 

2. What -easons did the military give for the 
restrictions? 

3. What criticisms did reporters have of tfie restrictions? 

Part II - When students have completed their research, 
assign each student one of the following roles by 
counting off 1-4: 

1. A Pentagon spokesperson who supports the Gulf 
press policy. 

2. A reporter who cove red the Gulf War and opposes 
the restrictions. 

3. A member of a soldier's family who favors the press 
policy. 

4. A representative of "People for a Free Press," a group 
who opposes all press restrictions. 

Students should develop arguments from the iK>int of 
view th^ have been assigned. 

Finally, arrange students in the "Roundtable" 
discussions with at least one representative of each role. 
Students should give arguments in order of their roles. For 
example: the Pentagon spokesperson goes first 

Conclude the activity by tiaving the class discuss die 
benefits and costs of the policy and stating and supporting 
their individual opinions. 

Concepts 

"clear and presmt danger" 
"clear and imminent danger"* 
Red Scare 



v/13u 15 



Chapter.:Nine: 

From Normalcy through the 

Great Depression 



lliisdiapter highlit amie of die historical events 




ihat infhteoced our rigbts during the 19205 and the 
Depression era inchiding the i9th AmendntKnt* the biith 
anddoniseof Pirohibihion. the dedine of «ibstanthre due 
pfooess» and court packing. 

Dates 1920 -1937 

Rights: « First Amendment 

it Right to travel 

-A Due process 

Narrative: From Normalcy through 
the Great Depression (Page 70) 

Discussion 

1. Why is the period covered in this chapter called 
"Normalcy?" Considering the economic conditions 
and racism of tlie era* was it nonnal? 

2. How did the New I^eal expand the rights of woricers 
and the i»pulati(m? 

3. What areimplichrights? How are they justified under 
the Constitution? Can implicit rights be justified if 
one believes in judicial restraint? 

4. Whatis"court-packmgr* 



Coses and Controversies: 
Gmow V. New York, 1925 
(Page 72) 

Disctjssion 

1 . Did GItlow win or lose? 

2. What was the decision in Barron v. Baltimorel How 
did it impact the Bill of Rights? 

3. What innovative argument did Gitlow's attorney 
make? 

4. What is "incorporation?" How does it work? 

Profile: Margaret Sanger (Page 75) 

Discussion 

1 . What crime did Margaret Sanger commit? 

2. How did Margaret Sanger influence the Bill of 
Rights? 

3. Does the right to privacy appear in the Constitution? 
If not» where does the right come from? 




Untt Activtty/Urbcm DusT Bowl 

Explain to students tfiat our society is facing a 
problem not unlike the plight of the Okies and Arkies 
during tl» Dust Bowl era. Almost every conununity is 
now facing the problem of the homeless. 

Contaa an agency that serves the homeless for a 
resource person to make a classroom visit, or arrange a 
class visit to a homeless facility. Have students prepare 
questions to ask about the legal issues of homelessness. 
Examples might include: 

• How do vagrancy laws affect the homeless? How are 
they applied by law enforcement? 

• Do the hcHneless have access to food programs? To 
medical care? To education? 

• How does society balance the rights of property 
owners against the needs of the homeless? 

• Does the Bill of Rights adequately protect the hame> 
less? Why or why not? 

Have students report on the results of the mterview 
and write an essay comparing and conunsting the 
experience of the homeless with the victims of the Dust 
Bowl era. 

Concepts 

incorporation doctrine 
court-packing 




Chapter Ten: The Second 
World War 
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Hiis diaptior focQSd on how tiie fsarcdP invasion led 
to g^resshre measuies on the Itomefront ia ourhlstwy» 
nTchiding ttie JapaPBse fatemmenuiestiictionof tiic press 
and assenri>ly and due pmoess of law, and iq^Ksicm of 
Mexican Americans. 

Dates: 1939-1945 
Rights: "Ct First Amendn^ 

"Ct Fifth Amendment 

-Ct Sixth Amendment 

iSe Fourteenth Amendment 

Narrative: The Second World War 
(Page 77) 

Discus$ion 

1 . What reasons did tlie military have for the internment 
of Japanese- Americans? 

2. Why were Japanese-Americans and not 
German- Americans the target? 

3. Did martial law in Hawaii violate the Constitution? 
Did wartime conditions justify it? Why only Hawaii? 

4. Why was there an anti-Hispanic backlash in Los 
Angeles? What happens in wartime that makes 
people less tolerant? 

Activity /The Board of Edtjcotion Decides 

Ask students to imagine the following situation: 

The neighborhood around Benson High Sdiool has 
been plagued by gang-related violence. Members of two 
gangs wearing their colors wi exchanging hand signs 
have injfiltrated the school, leading to a fight and near 
stabbing. School authorities propose the following 
policy: Be it resolved that certain colors and hand signs 
arc absolutely forbidden on campus and from now on, 
students will dress in matching uniforms. 

Ask students to form small groups and assume the 
roles of the Board of Educaticm. It is the task of each group 
to decide whether or not to adq)t the policy. Have grmps 
report on their decision and discuss. 

Cases and Controversies: 
Kofematsu v. United States, 1944 
(Page 80) 

Discussfon 

1. According to the Court, what was the overriding state 
interest in denying Korematsu*s rights? 

2. Is the Su|>reme Court above politics or does it reflect 
political pressure and social temperament? Explain 
your answer. 

U2 „ 



ProfUe: MInoru Yasui (Page 78) 

Dfsctoston 

1. What is die reason for cuifew laws? Do oirfews 
violate private rights? In pe^etime? In wartime w 
national emergency? What is the overriding stale 
interest? 

2. Is it fair to have curfews based on nationality? 
Gender? Age? Does this violate the 14th 
Amendmnit? 

3. What are son» more reo^t examples of peq>le of 
particular ethnic bacl^rounds being singled out 
during a period of national crisis? 

UnttAc«v»y/WriH 

Dhri(te die class into samps of 5-6 students. Three of 
the sttuie!Us will take on die roles of members of the UJ5. 
Cou.t of Appeals. The remaining students will be 
members of a private law firm. 

Ask students to imagine that it is March. 1942. The 
lawym represent a law fimn that has been hired to file 
and argue a writ to stop the internment of 
Japanese-Americans. 

Lawyers' Instructions: Tell the lawyers to work 
together to (tevelop arguments and list them in order of 
importance in a "writ** Students should review the 
material presented in die diapter and die Bill of Rights 
to help than complete die task. Their argument should 
take no more dian two minutes to present 

Justices' Instructions: Tell the justices to work 
togedier to develq> questions to ask the lawyers during 
their arguments. Justices should try to look at the case 
from both sides and review die material in this diapter 
and die Bill of Ri^ts to help them complete die task. 
Questions should be written down in order of 
importance. When it is time for die arguments, die 
lawyers have two minutes to make their presentations. 
Justices then have dir^ minutes to ask their questions. 

When the role play is completed, poll the groups to 
find out what die justices decided a^ die reasms fa their 
decisions. Writs and questions can be collected for review 
and grading. 

Debrief the activity using the following qpesUons: 

• Did any of the justices change their minds about the 
issue after hearing the argumrats? Why? 

• Do die lawyers diinkdiat they got a fair hearing? Why 
orwh* not? 

Concepts 

martial law 
discrimination 



Chapter Eleven: The Cold 
War ■ 



TUs ctiapter provides an ovenriew of how tfie 
reaction to die fear of So^ power aid conummiitt 
iiifntrathmkspiied legisIaUve and executive atteinpts to 
enme loyalty and restrict First Ajrondment guarantees 
of association, press, and speech and Fifth Amendment 
protections against self-incrimination. 

Dates: 1945-1957 
Rights: * First Amendment 
<t Fifth Amendment 

NarroHve: The Cold War (Page 82) 

Discussion 

1. What events raised fear of communist infiltration 
during the Cold War? 

2. What kinds ofmilitary secrets are there in peacetime? 
Who would they be secret from? 

3. What value do loyalty oaths serve? Do they violate 
the First Amendment? What are you swearing loyalty 
to? What is the irony here? 

4. Why did the House Un-American Activities 
Committee focus on Hollywood? 

Feature: Paul Robeson (Page 66) 

Discussion 

1 . Why was Paul Robeson's career ruined? 

2. Why might have Paul Robeson been sympathetic to 
communist ideology? 

3. What factors may have made Robeson a target for 
McCarthyIsm? 

Profile: Senator Josepti R. McCarthy 
(Page 84) 

Discussion 

1. What are some other examples from American 
history when public hysteria ted to the violation of 
people's rights? 

2. If McCarthy's tactics were so blatant, how did he get 
as far as he did? 

3. What is the difference between a blacklist and a 
boycott? 

Unit Acnvtty/The City Council Decides 

Explain to students that an issue recently arose in 
Milwaukee, Wisconsin ovcir Senator McCarthy. It seems 
that a bust of the late senator was displayed in the county 
courthouse where McCarthy had once served as a judge. 



Controversy erupted over what should happen to the bust 
Sh(Hitd it F»nain there, be moved to the historical society 
museum, or be placed in storage? 

Dhride the class into groins of 3-4 and have them 
imagine they are n^bers of the city council They must 
decide tiie is»ie after rereading the material in ttieir 
chapter and considering the hypothetical position 
stat^ents of the following groups: 

Friends of History: This group believes tliat since 
McCarthy was an important historical figure, the bust 
should displayed, but (miy at the local lust(»ica] society 
museum along with other material that explains what he 
did. In this way future generations will understand die 
Cold War era. 

The Revidon ComnUtfee: This groiq> believes that 
recent events in the Soviet Union demonstrate that 
McCarthy was essentially justified in his beliefs. While 
they aduK>wledged that his methods were excessive, he 
still should be honored as a staunch enemy of communism 
and the bust should stay where it is. 

Never Forget: This group believes that McCarthy 
was essentially destructive and mined the lives of many 
people. Its members believe that any display of the bust 
would be inappropriate. 

Have each of the groups report on and support its 
decisions. 

Concepts 

HUAC 

"Rfth Amendment communist" 

blacklist 

McCatthyism 
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Chapter Twelve: FreedonV^-^ 
March — 



This dieter outlbBS the stozy of the dvU rights 
movememandhowtheeq^imrtedionctattscoffce 14th 
Amendment was used by the camts to end segr^atkn 
and to promote access to education, housing, and pubHc 
accommodations. 

Dates: 1950-1990 

R^hts: « Equal Protection Cause 

Narrative: Freedoms's March (Page 
87) 

Discussion 

1 . Before the 1 950s, why wasn't the Supreme Court an 
effective r^urse against Jim Crow taws? 

2. What groups itade up the civil rights movement? 
Who led the movenwnt? What tactics did it use to end 
segregation? 

3. What is equal? What does it mean legally? How can 
the government enforce it? 

4. What other groups were inspired by the civil rights 
movement? 

AcHvily/Rlglits Research 

Explain that while legal segregatim in the United 
States has been overcome, the struggle for equality and 
controversies over civil rights ccmtinue. 

Part I - Have students research periodicals and make 
a written report on one of the following topics or issues: 

Affinnative action versus desegregation 
Hate Crimes 
Afrocentrism 

College campus codes forbidding racist speech 

Ethiuc conflict: Korean An^rican/ African-American, 
Crown (feights incident 

Police/Ccmununity Relations: Rodney King incident 

Part II - When the assignments are complete, lead a 
class discussion using the following questicms: 

• What are some current civil rights issues today? 

• Has our society progressed or retreated in the quest for 
equality? 

• Has the promise ofthe Bill ofRights and the Civil War 
amendment been fulfilled? Why or why not? 



Profile: Thurgood Marshall (Page 92) 

Discussion 

1. Thuigood Marshall was the product of a particular 
age fat a particular period of time in Amnican history. 
How mi|^ his personal experieiKe have influ»tced 
his view of things? 

2. Should there be an African-American seat (m the 
Court? A woman's seat? Jewish? Asian? Other 
under-represented groups? Why or wliy not? 

Unit Aefivily/Equal Aecm to Homing 

Explain to students that issues of equality have a 
wicte-ranging effect on our sodeQ^, affecting housing, 
en^>loyment, welfare, medical ^ss&» and education. Tell 
studoits that in this activity diey will take on die roles of 
monbers of a housing commission drafting a policy to 
deal with the issue of equal access to housing. 

Write the following on the board: 

The City has Just opened a 40-unit ^eltn* for 
handicapped lu>nie!ess people. Doorways are wide 
enough fbr wheelchairs, cabinets are lower, and 
bathrooms are saf^. This fills a great need since 25% 
ofthe city's esUnnated 2000 homeless are disabled. The 
city's total homel^s shelter capacity Is only 500. 

Divide the class into groi^ of 4-6 students. Each 
group should select a chairperson to lead the group's 
discussion and rejKirt its findings. Explain that it is the 
role of each commissicm to create a policy statement for 
occupancy of the new shelter. The policy must address 
the following issues: 

• Should the disabled homeless population have priority 
in the new shelter? Why? How will this be enforced? 

• Should non-disabled homeless people be housed in the 
new shelter? Why? How will this be enforced? 

Call on each chairperson to repon: the groups* iK>Iicy 
statement Debrief the activity by asking the class to 
decide whidi of the {K>Iicy * s suggestions are the most fair. 

Concepts 

separate but equal 
sit-in 

fieedran rider 
BlackPower 
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'all deliberate speed* 
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Chapter Thirteen: Due 
Process of Low 



Hiis chapter describes how the li^ts of those 
accused of ciin^ expanded and contracted in ths last two 
d e cad e . 

Dates: Contemporary 
Rights: -Ct Due process 

-Ct Ninth Amendment 

St Sixth Amendment 

it Fifth Amendment 

it H^as Corpus 

Narrative: Due Process of Law 
(Page 93) 

Discussion 

1. What is due process? How has it evolved since 
Magna Carta? 

2. What is meant by "fundamental to the American 
scheme of justice?" 

3. In your opinim, has the Court erred by protecting 
criminals? How has the Rchnquist Court tried to 
reverse this p^eption? 

4. How political is the nomination/confirmation of new 
justices? Does the public have the right to know how 
potential ^tices stand on issues? 

Feature: Habeas Corpus "The Greot 
Writ of Liberty" (Page 94) 

Discussion 

1. Why has habeas corpus been so important in our 
legal history? 

2. How is the writ of habeas corpus most often used 
today? What is the controversy surrounding it? 

Profile: Clarence Earl Gideon and 
the Right To Counsel (Page 95) 

Discussion 

1. How did Gideon get the Supreme Court to hear his 
case? 

2. What important right did the Supreme Court establish 
in the Gideon case? 

3. After the Gideon case was decided by the Supreme 
Court, he was retried on the original charges and 
acquitted. Should the right to representation by an 
attorney depend on whether a defendant is guilty or 
innocent? Why? 
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Activity/A Matter of Appeal 

In recent years the Supreme Court has placed 
restrictions on what is requir^ for filing an appeal. It is 
questionable wheth^ someotm using Gicfeoi's method 
would succe^i today. Have students write an essay 
stating and supporting an opinion on the following 
question: 

• Should the Supreme Court accept petitions from poor 
people no matter what form it is in? Why or why not? 

Feature: Cruel and Unusual 
Punishment (Page 96) 

Discussion 

1. What amnidnient deals with the issue of cruel and 
unusual punishment? 

2. What mles has the Supreme Court made for the 
imposition of capital punishment? 

3. What other forms of punishment might be considered 
"cruel and unusual?" 

Cases and Controversies: Miranda 
Rights (Page 97) 

Discussion 

1 . What are the Miranda rights? What purpose do they 
serve? 

2. Reread the 'Miranda rights. Do you think they are 
clear? Necessary? Why or why not? 
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Cases and Controversies: 
Mapp V. Ohio, 1961: Doliree Mapp 
and The ''Exctusionary Rule" (Page 
97) 

Discussion 

1 . What is the "exchisionaiy nileT* How does it work? 
What is it siqjposed to accomplii^i? - 

2. Reread the Fourth Amendment Do ycm thinlc the 
exclusionary rule is an effective way to protect 
against unreasonable searches and seizures? 

3. What other methods might deter [wlice from making 
unreasonable searches and seiaires? 




UnitAcnvtty/TVWafch 

Have the class identify current police drama or 
criminal lawyer shows on television. Each student should 
select one episode to watch and report on the following 
questions: 

1 . During the show, was a suspect arrested? If so, were 
the Miranda warnings given? If so, how? 

2. [>uring the show, did the police search for evidence 
or did the issue of a search come up in court? How 
was the search conducted? 

3. What other due process issues were raised? Did they 
seem realistic? Why or why not? 

4. Are television shows a good way of learning about 
due process? Why or why not? 

As an additional activity, you might ask the class to 
create a short police or lawyer script which accurately 
portrays an arrest, a search and seizure or another aspect 
of due process. Have the students act out the scenario for 
the class. 

Concepts 

fundamental fairness 
hannless error 

enun^ratcd versus implied rights 
inalienable rights 
Exclusionary Rule 



Chapter Fourteen: The First 
Freedom: Religious Liberty- 
in America 



This chapter provides an overview of major 
developments in tbc First Amoidroentwithafbcus on the 
fiee exeidse and establishment clauses. 

Dates: Contemporary 

Rights: <t First Amendment: Religion 

Narrative: The First Freedom: 
Religious Liberty In America (Page 
98) 

Discussion 

1. Why is there a difference between the freedom to 
believe and the freedom to act? How is this similar to 
the limits on free spe&Ail 

2. Who is the Court protecting by limiting fineedom of 
religion? Has the Court ever gone too far? 

3. Should religions that may offiend the majority of 
people be protected? What about Satanism? 

Is atheism protected by the First Amendment? 

4. Eto the Boy Scouts of America have a right to exclude 
atheists or does this violate the First An^ndment? 
Why or why not? 

Profile: Wiiiiom & Uliian Gobetis 
(Page 101) 

Discussion 

1. What happened in the Coxitis case? How did the 
Court rule? 

2. How did the Barnette decision change this result? 

3. What faabrs might make the Supreme Court change 
its opinion? 

Cases and Controversies: Wisconsin 
V. Yoder, 1972 (Page 100) 

Discussion 

1. Who arc the Amish? Why didn't they want their 
children to attend high school? 

2. Do you agree with the majority or dissenting Court 
opinion? Why? 

Unit AcHvify/Appellate Court 

Describe the following facts to the class: 

The Amish people believe in simpUcity and reject 
"modern** ways. They drive horse-drawn buggies and 
wear plain clothing as a paH of their religious beliefs. 



Recently, a cottnty where the Amidi live, passed an 
ordinance requiring Amlsh buggies to display a 
reflective yellow sign for their safety. There had been 
a number of accidents involving the dark bt^es and 
cars at n^^ht. The Amish are reftidng to use the bright 
yellow signs since they clearly violate their religious 
beliefo of dmplicity and plahinesk 

Ask students to take the role of judges in the appellate 
coun. Students should write a couxt opinion covering the 
following questions: 

1. Does the reflective sign law violate the AmiFh 
religicHi? 

2. Is there an overriding state interest in safety and 
public welfare? 

3. What other alternatives might there be? 

Concopts 

Establishment Cause 
Free exercise clause 
belief versus action 




Chapter Fifteen: A Living Bill 
of Rights 



Ibis c onch id big chapter concotntes on current 
tioids and Issues <tf tbe BiQ of Rights si»t die cbanghig 
po^ectivK of die U^. Supreme Court 

Narrative: A living Bill of Riglits 
(Page 103) 

Dlscustion 

1. What are some ofthe contemporary issues testing the 
Bill of Rights? 

2. What are **victimless crimes?** Does the state have 
the audiority to regulate the {Hivate behavior of 
"consenting adults?** Where is this authority or 
freedom in the Constitution? 

3. What is fomicr Attorney General Edwin Mecse's 
position on the Bill of Rights? Is this a loose or strict 
interpretation? What is Justice William Brennan's 
position? What are the implk:ati(ms of each positicm? 
With whom do you agr^? 

Feature: The Rigtit to Keep and Bear 
Amns (Page 104) 

Disctission 

1 . How has the Supreme Court interpreted the Second 
Amendment? 

2. Why is the issiw of gun cmitrol so controversial? 

3. Do you think more or fewer restrictions should be 
placed on gun ownership? Why? 

Profile: Robert Boric and Ttie Right Of 
Privacy (Page 105) 

Discussion 

1 . What is the scmrce of human rights? Are some or all 
listed in the Ccmstitution? What would Boilc say? 
Jefferson? John Loclce? 

2. Why is the issue over a right to privacy in the 
Constitution linlced to the controversy over abortion? 

3. Do y<Hi thinlc it was just for Boric to be denied 
confirmation ffx a seat on the Supreme Coun because 
of his beliefs? Why or why not? 

Cases and Controversies: 
Obscenity, Mappiethorpe And 2 
Uve Crew (Page 106) 

Discussion 

1 . What is "patently offensive?" Is it limited to sexual 
activities or can it be applied to religious and political 
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ideas? What is the oveiriduig state interest in thus limiting 
the Fim Annndnient? 

2. Why is it pennissible for 2 Live Crew to record the 
Ijrrics, but illegal for Giarics Freedman to sell the 
album? Does this violate the 14th Amendment? 

3. How can art or music or literature judged? 

Activify/Reeord RoKngs 

Divide the class into pairs to develop arguments and 
debate the following proposition: 

• Recordings and books should be rated just as films as 
to prevent minors ftom having access to objectionable 
material. 

When the debates are concluded, poll the class for an 
opinion on the issue. 

Cases and Controversies: Rust v. 
Sullivan, 1991: Public Funds and 
Freedonn Of Speech (Page 108) 

Discussion 

1 . What were the facts of the Rust case? 

2. What was the issue the Supreme Coun had to decide? 

3. What was the Court's decision and what reasons did 
it give? 

4. Do you ^ree with the decision? Why or why not? 

Unit Acfhrfty/Senoto Confirmation Hearings 

In preparation for this activity, in which the teacher 
takes the role of a hypothetical Supreme Couit nominee, 
the teacher should create a brief "iegal** biography. It 
should hypothecate legal education, areas of practice, 
judicial experience, stands on conte>r.pcr::r^' issues as 
demonstrated by written opinions oi journal artifice and 
personal data. In creating the biography, create etcmet.ts 
that would appeal to diffc.cnt parts of the political 
spectrum. 

Part I 

Lead a class discussion using the following: 

Which one of the following criteria do you think 
the U.S. Senate should follow In deciding whether to 
confirm or reject a U^. Supreme Court nominee? 
Take a vote in the class on this question, and discuss 
the r^uits. 

A . Whomever the president nominates should always be 
appointed by the Senate. 

B. Senators should reject a nominee only because of: 

1. inadequate legal training 

2. lack of legal experience 

13 b 
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3. unethical l^havior sudi as racial or religious 
prejudkre 

C. In addition to the reasons listed in Pait B, Senators 
should have the freMiom to vote again^ a nominee 
because they disagree with his or her ideas about die 
Constitution. 

Part II 

Explain to tte class that they are going to take on the 
role of Senators in a Supreme Court con&mationheanng. 
Each studoit is responsible for designing two questions 
to ask the nominee. Then explain diat you are going to 
take die role of the nominee and read your **Iegal** 
biography to the class. 

As the class completes the assignment, arrange die 
nx>m with a chair and table facing the class. Cmtduct the 
role play by calling on Senators one at a time to pose 
questions, and answer, or decline to answer, stating a 
reason. Make sure students avoid repetitive questions. 

After questioning, ask for a confirmation vote. 
Majority wins. Call on representative Senators to explain 
the reasons for his or her vote. 

Debrief the activity wiUi the following questions: 

• Is this a good method fcffconfinning a Supreme Court 
Justice? Why or why not? 

• Why is the selection of a Supreme Court Justice sudi 
an important task? Why is it so controversial? 

Concopts 

community standards 




Enrichment Activities 

The activities in this %cti(m are designed to be used 
at different points in the coverage of tlw material in 
Foundations of Freedom. They can replace activities 
suggested in the various units or serve as a cumulative 
learning experience at the conclusicn of a particular 
historical t^riod orunit In additi(»n. each of the activities 
is design^ for use with the regular c(»nponents of the 
book: Profiles, Cases and Controversies, or Feature 
materials. 

Foundations of Freedom: Profiles in 
History 

Overview 

What would James Madison think about the 
blacklisting of the McCarthy era? How would Senator 
McCarthy respond? Would Thurg(M>d Marshall and 
Roger Brooke Taney agree on the Brown v. Board of 
Education decision? 

Students will examine these and other questions 
pertaining to the Bill of Rights in this role-play activity 
as characters from the past and present express their views 
in a panel discussicm. 

Obfectives 

• Students will be able to diink critically about, recog- 
nize, and analyze issues of free expression, due 
process, and equal protection. 

• Students will analyze Bill of Rights issues from a 
historical perspective. 

• Students will compare and contrast the opinions of a 
variety of historical figures on Bill of Rights issues. 

Moterials 

• Bill of Rights Issues and Example Questions Handout 
for each student (Handout Profiles 1) 

• Profiles drawn from Foundations of Freedom 

• Profile Sketches (Handout Profiles 2) 
Methods 

• Brainstonning, reading, group work, role play, panel 
discussion 

Procedure 

1 . Tell the class they are going to meet some people who 
have played significant rolesi in the history of the Bill 
of Rights: some as founders of the document, odiers 
as those charged with upholding the rights and 
interpreting the amendments, and some who have 
caused the amendments to be re-examined over the 
past two centuries. 



2. Explain that there are three broad Bill of Rights 
thanes that we will be dealing with today: 

1. Free Expression 

2. Due Process 

3. Equal Protection 

Reproduce and distrihite handout "Profiles 1,** and 
briefly discuss the meaning of each issue. 

3 . Brahmorm recent is wes or cases that would relate to 
free expression, due process, and equal protection. 
Examples include: 

Free Express — 2 Live Crew obscenity charges, 
religious groups meeting in schools, flag burning, 
racist speech codes on campuses. 

Due Process — school suspension, search and 
seizure, suspea confessions, drug testing. 

Equal Protection — immigrants* access to public 
services, discrimination against women or minorities 
in education or in the woricplace. 

4. Tell the class there will be eight special guests who 
will sit on a panel to discuss Bill of Rights issues with 
them today. Write the following names and page 
numbers on the board: 

George Mason (Page 41), James Madison (Page 
45), Roger Brooke Taney (Page 53), Charlotte 
Anita Whitney (Page 67), MInoru Yasul (Page 78). 
Joseph R. McCarthy (Page 84), Paul Robeson 
(Page 86). Thurgood Marshall (Page 92). 

Tell students the guests are already here in the room. 
Some of them will take die roles of these guests and, 
widi the help of a team, prepare to sit <h) a panel and 
discuss Bill of Rights issues. 

5. The rest of the class will become die audience and 
will be ready with quesdons for each special guest 

6. The task is to: 

Find out where these people stand on Bill of Rights 
issues relating to free expression, due process, and 
equal protection. 

Find out what they diink about the Bill of Rights and 
if it is worxing in our society today. 

7. Remind the class that each panelist has 
omnipresence, Uiey will know the past and the present 
and will speak on Bill of Rights issues based on the 
events that happened during their lifetimes. 
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8. Divide the class into groups of three. Eij^t of the 
groups review one of tlie profiles, one member of the 
group will portray ttiat character durmg the panel 
discussion. Ths crtlier two members of eadi grcwp 
wilt help prepare the actor and be available to coach 
during the discussicm. 

9. The rest of the groups will receive profile sketches 
(handout "Profiles 2") of all the characters on the 
panel. These groups will write questions for the 
paiMilists based on the three issues discussed. 

10. Allow groups 1 5-20 minutes to prepare for roles and 
write questions. 

1 1 . When groups are ready, bring the panelists together 
and begin the discussi(m. Make sure each panelist is 
questioned and set a time limit m answers (1 minute 
is reasonable). 

Teachers may want to decide on a format for 
questi(ming (same question for each panelist, or 
questioning one panelist at a time, etc.) 

Debriefing 

1. Which panelist did you agree with most often and 
why? Which panelist did you disagree with the most? 
Why? 

2. Which panelists were most concerned with issues of 
due process? Of equal protection? Of free 
expression? 



3. Do you think the answers oi the panelists were 
influenced by the era in which they lived? If so, which 
questions made this happen? 

4. Do you think that any panelist's responses were 
influenced by the ethnic background of the diaracter? 
By their gender? By their pers<Mial life experiences? 
Explain your answer. 

5. Is it reasonable to apply the principles of people fifom 
George Mason and James Madison's era to the 
experiences of contemporary panelists. Why or why 
not? 

ideas for Adapting and ExfencDng lesson 

1. Choose issues or amendments that yoa have been 
studying to center questions around to provide 
application and review for students. 

2. Choose profiles from one era. a specific ethnic 
background, or other characteristic panelists wilt 
have in conunon. Students could dioose panelists 
based on tteir own special interests. 

3. For a long-term proj«n, assign students one of tlie 
profiles for in-depth study and moke the panel 
discussi(Hi a full class period event 

4. Have students who are questtoners take roles as well 
as panelists and ask questions bom diaracter*s point 
of view. 
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Profiles 1 

Bill of Rights Issues and Example Questions 



Free Expression 

The First Amendmoit guarantcoi tiiat "Congress 
shall make no ]aw...abridging fteedcnn of speech, or of 
the press: or the right of the people to peaceably assonble 
and to petition the Government for a redress of 
grievances.** These guarantees have been applied against 
the federal government, and as a result of the Fourteoith 
Anwndment, against state action as well. These rights 
listed in the First Ai^ndment are sometimes refened to 
as "freedom of eJUJ^ssion." According to the courts, 
freedom of expression is not absolute. A key element in 
considering First Amendment issues Is balancing free 
expression with society's interest in the safety and 
welfare of all people. 

Example qimstfon: 

Under the First Amendment should people in the 
United States be aDowed to set the American flag on fire? 

Due i^rocdss of Law 

Th'.; Fifth Amendment guarantees that no person shall 
be "deprived of life, liberty, or property, without due 
process of law.** The Fourteenth Amendmek^ makes this 
guarantee applicable against the states as well as the 
federal government. The "due process clause** often is 
applied to procedures in the criminal process. Those 
rights listed in the Bill of Rights that have been considered 
by courts to be fundamental are said to have been 
"incoiporatcd** by the clause and therefore apply against 
state power. These rights include those listed in the 
Fourth, Fifth and Sixth Amendments, including 
protection against unreasonable search and seizure. 



protection against double jeopardy, the right against 
self-incrimination, the right to a speedy and public trial, 
the right to confront witnesses against you, and the right 
to an attomey. 

Example question: 

Today our society is experiencing threats and 
violence from organized youth gangs. Under these 
circumstances, should the need for public safety outweigh 
the tcchnicalitlK of due prcKrcss? 

Equal Protection 

The Fourteenth Amendment provides that no State 
shall **dcny to any f^rson within its jurisdiction the equal 
protection of the laws.** This amendment has been used 
to challenge in courts many discriminatory practices. 
Although the amendment was written originally in 1868 
to protect people of African descent, especially freed 
slaves, from being discriminated against, discrimination 
against other groups of people may be found 
unconstitutional. The "equal pmtectlon clause** has been 
the basis for challenges of classU .cations of persons based 
on age, ger jer, sexual orientation, and physical abilities 
or disabilitivi, u\ addition to classifications based on race, 
ethnicity and ancestry. Not all challenges have been 
successful. 

Exompte question: 

In your opinion, how far has the United States come 
in achieving equal protection of the law for all persons? 
Is there room for improvement and, if so, where? 
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Profiles 2 

Profile Sketches 



George Moson 

George Mas(m (1725-1792) drafted the Viisinia 
Declaration of Ri^ts, model for the Declaration of the 
Rights of Man in France and the U.S. Bill of Rights. As 
a delepte to the Ccmstitutional Convention, his call for a 
bill of rights to be added to the Constitution was voted 
down, so Mason refused to sign the completed document 
His opposition to the Constitution without a bill of rights 
resulted in an end of his friendship with George 
Washington. Eventually Federalist supporters of the 
Constitution acknowledged the need for a bill of rights. 

James Modison 

As a member of the Virginia Convention that drafited 
die Virginia Declaration of Rights, James Madison 
(1751-1836) was a strong proponent of religious freedom 
(a fundamental human right in his opinion). The 
collaboration of Madison and his friend, Hiomas 
Jefferson, resulted in the birth of the 
Democratic-Republican party. A member of the 
Continental Congress and a delegate to the Constitutional 
Convention. Madiscm was achkf propcMnent of the newly 
created Constitution, arguing for its adoption in The 
Federalist, and adopting a position strongly in favor of a 
bill of rights which he eventually would draft for the 
nation. 

Roger Brooke Toney 

A Southem-bom Supreme Court Justice, Roger B. 
Taney (1777-1864) was devoted to pre^rving the rights 
of Southerners, including slavery. In writing the opinion 
of the Supreme Court in the landmaHc case Dred Scott v. 
Sanford (1857), he denied the power of the federal 
government to restrict the spread of slavery in territories 
and new states, thus heating the debate about slavery in 
this naticm. 

Charlotte Anita Whihiey 

As a member of the Communist Labor Party in the 
early 19(X)s, Whitney was a radical social reformer 
fighting for economic justice. Oiarged with violating the 
California Criminal Syndicalism Act, she was convicted 
without proof that she was engaged in violent acts. That 
conviction was upheld by the Supreme Court Pardcmed 
in 1927. she spent her remaining years working for social 
justice. 



MInoru Yasul 

As a lawyer, he saw discrimination against other 
second-generation Japanese*Americans. A 
commissioned resnve officer, he was refused for service 
by the U.S. Army following Pearl Harb(»-. His refusal to 
obey the military curfew order for persons of Japanese 
ancestry resulted in his anest Out(»i l»il. resist^ tl^ 
order for evacuation to relocatim camps and was arrested 
again and sent to a camp. His appeal to the Supreme Court 
on the original curfew violatioi conviction failed and he 
was jailed for nine immtfis. Upon his return to die 
internment camp, he continued to inx>test the unjust 
incarceration of Japanese- Americans. 

Joseph R. MeCortliy 

A WisconsinSenator, Joseph McCarthy (1908- 1957) 
rose to national prominence during the Cold War by 
alleging that communists had infiltrated the Federal 
Government As CHiainnan of the Senate Permanent 
Investigations Subconvnittee. he accused a mimber of 
individuals of un-Ameriran activities, mining careers in 
the process. Eventually condemned for his questionable 
flnamres and conduct his public career was ended and his 
influence diminished. 

^aul Robeson 

An African-American athlete and perfonning artist 
Paul Robeson (1898-1976) was among the first 
internationally famous black film stars. Sympathetic to 
the Soviet Union and a believer in communist ideals, he 
was blacklisted. His passport was canceled after he 
refused to coHoperate with the House Un-American 
Activities Committee. After an eight-year legal battle, his 
passport was restored. However, his struggle had a 
sign^cant impact cm his career and he continued to 
criticize American policies. 

Thurgood Morstioil 

Great-grandson of slaves, this African-American 
attorney rose to prominence as the diief counsel for the 
NAACP Legal Defense Fund. Arguing for desegregation 
of public schools, he challenged tbe "separate but equar 
doctrine in Brown v. B<xard of Education resulting in a 
vict(Hy for the civil rights movement Appointed to the 
Supreme Court in 1967. he voted to expand the Bill of 
Rights guarantees for more than twenty years before his 
retirement from the Court 
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Cases and Controversies: Modified Moot Court 



Overview 

With these instnictions teadiers can condwn three 
diffeient modified mool court activities based c»i cases 
contained in Chapters 12» 13, or 15 of Foundations of 
Freedom. First studotts review the duq^er background 
material and read and discuss one of these cases: 

• Brown v. Board of Education (Page 90), Miranda 
(Page 97), wRust v, Suai)wi (Page 108). Students then 
read and discuss one of the hyiK>tlwticaI cases. Work- 
ing in groups of three, students will devetop, present, 
ami hear arguments. In a culminating activity, smdents 
taking the role of the Supreme Court will aiuimmce a 
decision. 

Objectives 

Students will learn to: 

• Recall the facts of a Supreme Court case. 

• Generate and support arguments on a Constitutional 
issue in the areas of due process, equal protection, or 
free expression. 

• State and support an opinion on a Constitutional issue. 

Methods 

Reading and discussion, group work, role play, 
debriefing. 



5t» 



Materials 

• If this activity is used with Broy^n v. Board of Educa- 
tion (Chapter 12), reproduce Case 1 - Parents v. School 
District, and Case 1 • Instnictions Handout for eadi 
member of the class. 

• If this activity is used with Miranda (Chapter 13), 
reproduce Case 2 - District Attorney v. Barber and 
Case 2 - Instructions Handout for each member of the 
class. 

• If this activity is used with Rust v. Sullivan (Chapter 
15), reproduce Case 3 - New Learning v. Secretary of 
Education and Case 3 - Instructions Handout for each 
member of the class. 

Procedures 

Introduce the Lesson 

Introduce the lesson by reviewing the objectives and 
explaining to the class that they are going to explore the 
process by which the U.S. Supreme Court makes 
decisions about the Bill of Rights by taking part in annoot 
court activity based on a hypothetical Suprenw Court 
case. Determine whether students know the difference 
betw^ a trial court and an appellate court and, if 
necessary, briefly explain. 




Reoding and Dfrocted Discussion 

Have students review the Chapter baclcground 
material and one of the three cases. Discuss these 
questions: 

• V/hat happened in this case? 

• What was the issue that the Supreme Court had to 
decide? 

• What was the Court's decision and what reasons did it 
give? 

• Do you agree with this decision? Why or why not? 

Reading and Directed Discussion 

Reproduce and have students read one of th^ 
hypothetical Supreme Court cases and discuss the 
following question: 

• What happened in this case? (Repeat this question with 
different students until all the basic facts are recalled.) 

PreporoKon and Role Play 

Explain to students that now they will get the chance 
to take part in arguing and deciding the issues in the case 
themselves. Then, distribute the handout entitled 
"faistnictions" and review any questions students might 
have. 

1. Count off the students 1, 2, 3 and explain that they 
will woric in these groups of three to argue and decide 
the case. Assign roles as following: 1 is a Supreme 



Court Justice, 2 is •'Attorney A" . id 3 is "Mtomey 
B." (If one student is left over assign one group two 
justices. If two students are left over, assign one 
group an extra attorney for both sides.) Have 
members of each group of three introduce themselves 
to the other two members of the group, identifying 
which role they will be playing. Then explain that in 
preparing for theu- heatings that they should woric 
with a person who has the same role in the group 
nearest them. 

2. Ask students to begin their preparations and monitor. 
After a reasonable time, cue the class that it is time 
to begin the hearings. 

3. When all the Justices are standing arrange seats in the 
front of the class and ask them to be seated. Appoint 
one student to act as (Thief Justice and call on each 
justice to render and support an opinion. Keep a tally 
to determine the decision. Majority wins. In the case 
of an even number of justices, the teacher can cast the 
tielHreaker. 

Debriefing 

Debrief the activity using the following questims. 

• Do you agree with the Court ' s decision? Why or why 
not? 

• Which of the reasons for the decision were most per- 
suasive? 
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Case 1 

Parents v. $ch(X)l District 

Imagine that it is soire tinw in the future. Educat(»s around tt^ cmmtiy have recognized the special needs of certain 
iimer^ity African-American male students. Growing up in environments marked by gangs and drugs, and often tlie 
product of single parent families, tl^ir educational progress falls well below average. 

To address these problems one city has established special academies offering enriched education programs for 
African-American males. These public schools feature low enrollm^t, high teadier-student ratios, and courses designed 
toimprove learning sicills. They alsohave special programs to promote self-esteem and have well-equipped labs, libraries, 
and computer centers. They also have an exclusion policy denying admission to female or non-AMcan-American 
students. 

Several African American parents, impressed by the program and anxious to have their daughters enroll, aie denied 
admission. Filing suit in Federal Court they claim that the academies are much better than the regular public schools and 
that their admission policies violate the U.S Supreme Court roling in Brawn v. Board of Education. The School District 
claims that the academies have a real chance to improve the education of the students and help solve community problems. 
They argue that since the academies were not set up to discriminate, they do not violate the Brown ruling. 



Instnictfons for Parents v. Sctjooi 
District 

In a few minutes, you will take part in deciding the 
case of Parents v. School District. Working in groups, 
you will be assigned the role of a Supreme Court Justice, 
an attorney representing the Parents or an attorney 
representing the School District 

Supreme Couit Justice Instructions 

When you are assigned your role and a group, it is 
your job to review the case of Brown v. Board of 
Education and the facts of the case in Parents v. School 
District (Case 1). Prepare for hearing the case by uying 
to think about arguments both sides might raise. You are 
encouraged to work with a Justice from another group. 
When hearing the case, each attomey has no more than 
three minutes to give its arguments. The Parents side goes 
first. You may ask one question to each side during this 
time. When both sides have finished, you will have three 
minutes to decide the case and give the reasons for your 
decision. Stand up in place after you have given your 
decision. 

Attorney A Instructions 

When you are assigned your role and group, it is your 
job to represent the Parents by developing and making 
arguments that the School District's regulations violated 
the Equal Protection clause of the Fourteenth 
Amendment of the U.S. Constitution and are different 
from those in the Brown case. You are encouraged to 
woric with a Parents* attomey from another group to 
develop arguments. You will have no more than thpee. 
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minutes to present your case. The Justice may interrupt 
you to ask one question during that time. 

Attorney B Instructions 

When you are assigned your role and group, it is your 
job to represent the School District by develqping and 
making arguments that the regulations are permitted 
under the Equal Protection clause of the Fourteenth 
Amendment of the Constitution and by the Court decision 
in the Brown case. You are encouraged to work with a 
Sch(K}I District Attomey from another group to develop 
arguments. You will have no more that three minutes to 
present your case. The Justice may interrupt you to ask 
one question during that time. 

Group Questions for Thinking About 
Arguments - 

1 . How are the facts of Brown different from the facts 
in Parents v. School DistricO 

2. What are some benefits to society or to education if 
the decision for the academies are upheld? 

3 . What harm to s«:iety or educati(m might result if the 
decision for the academies is upheld? 
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Case 2 

District Aifomey v. Barber 

Imagine that it is ^ms time in the future. Police have been on the trail of a serial killer who has murdered 15 people 
In a large city. Nicknamed the **Boat Killerr his method is to lure victims onto his sailboat and strangle thenv throwing 
their bodies ov^ the side. Only two have washed up on shore leaving physical evidence, but time are no witnes^s. 
Through investigation, the police have cOTcentrated their seardi at a local marina. By diance, two harbor poike officers 
arrest a mian named John Barber for dtunkeniKsss at die marina. A hostile crowd soon gadters thinking it is the killer. 
While CHie ofRcer holds die crowd off, the otfier takes the suspect into it» harbor office few safety and starts to questicm 
him, but in the ccmfusion fails to give the suspect his Miranda warnings. 

In respond Barber confesses to and gives specific details about two of the murders and claims he ccmvnitted the 
rest The ofTi^xr tape records the conversatim. When the city police arrive they give Barber ihs required warnings, but 
with the crowd dispersed, he refuses to talk. He later claims diat he confessed so that the police would protea him from 
the mob. but the details of his confessim match perfectly with the physical evidence. 

At trial, the district attorney convinces the judge that the tape rea>rding should be used as evidence, claiming that 
under the circumstances, the officer's mistake was harmless enor and that the confession was freely given. Barber is 
convkned, but his conviction is overturned on appeal. Oaiming that Barber cannot be convteted withmit the confession, 
the District Attorney appeals to the U.S. Supreme Court 



instructions for District Attorney v. 
Barber 

In a few minutes, you will take part in deciding the 
case of District Attorney v. Barber. Working in groups, 
you will be assigned the role of a Supreme Court Justice, 
an attorney representing the DisUict Attorney or an 
attorney representing John Barber. 

Supreme Court Justice Instructions 

When you are assigned your role and a group, it is 
your job to review the materials in Due Process of Law 
and the cases of Miranda and Mapp v. Ohio and die facts 
of the case in District Attorney v. Barber. Prepare for 
hearing the case by trying to think about a^uments both 
sides might raise. You are encouraged to work with a 
Ju<stfce from another group. When hearing die case, each 
has no more than three minutes to give its arguments. The 
District Attorney side goes first You may ask one 
question to each side during this time. When bodi sides 
have fmished, you will have three minutes to decide the 
case and give the reasons for your decision. Stand up in 
place after you have given your decision. 

Attorney A instructions 

When you are assigned your role and group, it is your 
job to represent the District Attorney by developing and 
makmg arguments that die confession should be admitted 
and does not violate die due process clause of the 
Fourteenth Amendment of die U.S. Constitution and is 
different from that in the Miranda case. You are 
encouraged to work widi a District Attorney from another 
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group to develop arguments. You will have no more Uian 
three minutes to present your case. The Justice may 
interrupt you to ask one question during that time. 

Attorney B Instructions 

When you are assigned your role and group, it is your 
job to represent John Barber by developing and m^^g 
arguments diat die confession should be excused under 
die Due Process clause of die Fourteenth Amendment of 
die Constitution and by die Court decision in the Miranda 
and Mapp cases. You are encouraged to work with John 
Barber's attorney from another group to develop 
arguments. You will have no more that three minutes to 
present your case. The Justice may interrupt you to ask 
one question during that time. 

Group Questions for Thinking About 
Arguments 

1. What is the harmless enrordoctrine? Should it apply 
toduscase? 

2. What are some benefits to society or to education 
if die confession is upheld? 

3. What harm to society or educaticm might result if 
the confession is upheld? 
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Case 3 

New Learning v. Secretary of Education 

Imagine that it is some time in the future. The United States Congress has passed a federal statute for the funding 
of the development of quality educaticmal materials Ah* use in Americans public sdiools. Section 1 203 of the law provides 
that "none of the funds be used in the developnwnt of materials which pronKMe racism or ethnic hatred or cuhs 
which endorse devil worship, human or animal sacrifice, or suicide.** The law also states tihat all grants would be made 
in accordance with regulations issued by the Secretaiy of Education. 

The S^TCtaiy issued regulations which permitted non-profit, non-partisan educational organizations to ^ply for 
funds to develop tnr distribute classr(K»n materials and restated the funding restriction in the same language. 

New Learning Foundation, an educational research cu^anization which nst the guidelines, applied for a grant under 
the program to publish and distribute its award-winning classroom material called Critical Conflicts. It consists of 
pamphlets for use by teachers and studmts in high school for teadiing critical tfiinking and controversial issi^s. In 
denying funding, the ofHce of the Secretaiy of Education determined that material in two of the pamphlets violated the 
regulations. They were entitled: 

• Bigotry or Freedom: Hie objectionable secticm contains a speech by a college professor who believes that racial and 
ethnic slurs are a vital part of culture and should be encouraged, not discouraged in society. Other sections give strong 
opposing views. 

• Satanism: Fact or Fiction: The objectionable section was written by the head of a group called Satan's New Churdi 
which claims that devil worship is a healthy response to traditional religion and that even human sacrifice should be 
permitted if the victim agreed. Other sections give strong opposing social and legal views. 

New Learning sued in Federal Court claimmg that the federal law and the Secretaiy's grant regulations violated the 
free speech and fr^ press requirement of die First Amendment 



Instructions for New Learning v. 
Secretary of Education 

In a few minutes, you will take part in deciding the 
case of New Learning v. Secretary of Education. Working 
in groups, you will be assigned the role of a Supreme 
Court Justice, an attorney representing New Learning, or 
an attorney representing the Secretary of Education. 

Supreme Court JusHce instructions 

When you are assigned your role and a group, it is 
your job to review the case of Rust v. Sullivan and the 
facts of the case in New Learning v. Secretary of 
Education. Prepare forbearing the case by trying to think 
about arguments both sides might raise. You are 
encouraged to work with a Justice from another group. 
When hearing the case, eadi has no more Uian tiiree 
minutes to give its arguments. The New Learning side 
goes first. You may ask one question to each side during 
this time. When both sides have finished, you will have 
three minutes to decide the case and give the reasons for 
your decision. Stand up in place after you have given your 
decision. 

Attorney A Instructions 

When you are assigned your role and group, it is your 
job to represent New Learning by developing and making 
arguments that the Secretary's regulations violate the 



First Amendment of the U.S. Constitution and are 
different from those in the Rust case. You are encouraged 
to work with a New Learning attorney from anotter gtoap 
to develop arguments. You will have no more than three 
minutes to present your case. The Justice may mterrupt 
you to ask one question during that time. 

Attorney B Instructions 

When you are assigned your role and group, it is your 
job to represent the Secretary of Education by developing 
and making arguments that the regulations are permitted 
under the First Amendment of the Constitution and by the 
Court decision in the Rust case. You are encouraged to 
work with a Secretary of Education Attorney from 
another group to develop argimients. You will have no 
more that three minutes to present your case. The Justice 
may interrupt you to ask one question during that time. 

Group Questions for Tlilnking About 
Arguments 

1 . How are the facts of Rust different from the facts in 
NewLeamingl 

2. What are some benefits to society or to education if 
the regulations are upheld? 

3. What harm to society or education might result if the 
regulations are upheld? 
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Enmienda 

B Ccmgreso no aprobara ntnguna tey con respecto al 
esiabSectrntento de religion afguna. o que prohiba el hbte eterctcio 
de fa mtsma o que coarte la itbertad de pa! abra o de prensa; o al 
derecho del pueblo a reunirse pacificamente y a soircitar del 
Gobtemo la reparacion de agravios 



Enmienda 

Stendo necesaria para la segundad de un Estado libre una miticia 
tm organizada, no se coartafa el derecbo del pueblo a tenet y 
portararmas. 

3ra Enmienda 

En tiempos de paz ni ngun soidado sera aloiado en casa alguna, sin 
el consenfimiento del propiefano. nt fampoco lo sera en ttempos 
de guerra sino de la manera prescnia por la ley 

4ta Enmienda 

No se viotara el derecho del pueblo a la segundac* de sus personas, 
hogares* c^umentos y pertenencias. contra registro y 
aflanamientos irrazonabfes. y no se expedi.? ^^'^un mandamiento. 
sino a virtud de causa probable, apoyado po: jufamento o promesa, 
y que descnba en detalle el lugar que ha de ser ailanado, y las 
personas o cosas que ban de ser detenidas o incautadas. 

5ta Enmienda 

Ninguna persona seri obligada a responder por deluo capital o 
infaanante, sino en virtud de denunciao acusacion por un gran 
jurado. salvo en los casos que ocurran en las tuerzas de mar y 
tierra, o en la miltcia. cuando se hallen en servicto activo en 
tiempos de guerra o de peligro publico, ni (Kxlra nadie ser 
sometido por el mtsmo detito dos veces a un f uicro que pueda 
ocasionarte la perdida oe la vtda o la mtegndad corporal: m sera 
compelido en mngun caso crifDinal a declarar contra si mismo. m 
sera privado de su vida, de su libertad o de su propiedad. sm ei 
(tebido procedimiento de tey. ni se podra tomar la propiedad 
pnvada para uso publico. s»n justa compensacion 
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Carta de Derechos 



6ta 



Enmienda 

En todas las causas cnminales, el acus^ gozara del derecho a un 
juicio rapido y publico, ante un jur^o imparciai del estado y 
distnto en que el deiito haya sido cometido, distnto que $eti 
prevtamente ft|^o por tey; a ser infonMto de la naturaiera y causa 
de la aK:usaci6n; a carearse con los testigos en su contra; a que se 
adopten medid^ compuisivas para la con)parecencia de los 
testigos que cite a su favor y a la aststencia de abogado para su 
defensd 



Eiuntendas posterlores que amplfan 
to$ dereehos de los ctudadanos 



13va 



Enmienda 

Ni la ^^ud ni la senridumbre imroluntana existiran en los 
Est^ Unidos o en cuatquier higar sujeto a su junsdiccidn. salvo 
conrto castigo por un ctetito del cuat la persona haya srdo 
debidan^nteconvicta 



7ma 



Enmienda 

En litigios en derecho comun, en que el valor en controversia 
exceda de veinte ddls^. se mantendra el derecho a luicio por 
jurado. y ningiin hecho fatlado por un ;urado sera revisado por 
ningun tribunal de los Estados Unidos. sino de acuerdo con las 
reglas del derecho comun. 



8va 



Enmienda 

No se exigir^ fianzas excesivas. m se impondrar) muitas 
excesiv^. ni castigos cruetes e musit^os 



Sua 



EnmiemJa 

La inclusion de ciertos derechos en la Constitucion no se 
interpretari en el sentido de denegar o restnngir otros detecm 
que se haya resen^ado ei pueblo 



lOma Enmienda 

Ljs faculties que esta Constitucion no delegue a los Estados 
Unidos. ni prohiba a los est^os. quedan resen^adas a los estados 
respectivamente o al pueblo 



14va Enmienda 

Toda persona nacida o naturalizada en los Estados Unidos y sujeta 
a su |urfsdicci6n, ^ crud^a de los Estados Ur^dos y det 
estado en que resida Ningun estado aprobard o hari cumpiir 
ninguna ley que restrinja los pnvyegios o inmunid«tes de los 
ciudadanos de los Est^ UnKtos; ni ningun estado prtvari a 
(^rsona aiguna de su vkta de su libertad o de su propieddd. sin ei 
debfdo procedimiento de ley. nt negard a nadie, dentro de su 
jurisdiccidn. la igual proteccidn de las leyes 



15va Enmienda 

Ni los Est^os Unidos ni ningun estado de la Union neg^ o 
coartard a los ciud^anos de los Estados Unidos el derecho at 
suf ragio por raz6n de raza. color o condici6n previa de esclavitud. 



19va 



Enmienda 

El derecho de suf ragio de los ciudadanos de los Estados Unidos 
no seri negado o coarlado por los Est^s Unidos o por ningun 
est^oporrazdndesexo. 
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